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BACKGROUND ON 
HEIRS’ PROPERTY



What is heirs’ Property?

■ “Family Land”

■ Heir property refers to land that has been passed down informally from generation-
to-generation. In most cases, it involves landowners who died without a will.

■ Heirs‘ property is land owned “in common” by all of the heirs, regardless of whether 
they live on the land, pay the taxes, or have ever set foot on the land.



African American Land Loss

■ Average land ownership for black farmers peaked in 
1910, according to the Agriculture Census, with about 
16 to 19 million acres. 

■ In contrast, black farmers owned just 1.5 million acres 
of arable land in 1997.



Legal Reasons for Land Loss

– Heir Property- 80% of land loss due to heir property
– Lack of Estate Planning
– Tax Sales
– Partition Sales
– Voluntary Sales
– Land Takings- violence, exploitation, and discrimination
– Inaccessibility to Legal Counsel



PIGFORD v. GLICKMAN 85
Cite as 185 F.R.D. 82 (D.D.C. 1999)
■ For decades, despite its promise that ‘‘no person in the United States shall, on the 

ground of race, color, or national origin, be excluded from participation in, be denied 
the benefits of, or be otherwise subjected to dis- crimination under any program or 
activity of an applicant or recipient receiving Federal financial assistance from the 
Department of Agriculture,’’ 7 C.F.R. § 15.1, the Department of Agriculture and the 
county commissioners discriminated against African American farmers when they 
denied, delayed or otherwise frustrated the applications of those farmers for farm 
loans and other credit and benefit programs. Further compounding the problem, in 
1983 the Department of Agriculture disbanded its Office of Civil Rights and stopped 
responding to claims of discrimination. These events were the culmination of a 
string of broken promises that had been made to African American farmers for well 
over a century.



Legal Solutions to Keep Land in the 
Family: Heir Property
■ Make a family tree

– Documentation to support heirship- birth, marriage, divorce certificates; 
obituaries

– Obtain contact information for all family members

■ Make family agreements about
– Use of property
– Payment of taxes
– Care of property

■ Have regular family meetings



Legal Solutions to Keep Land in the 
Family: Estate Planning
■ Even if you do not have much property, you may have special items or money you would like to pass 

on to your loved ones or charities. 
■ It helps avoid family disagreements. Many families struggle over who should get what. 
■ A will allows you to give your things to whom you want and does not leave that decision to a judge. 
■ If you have children, it is helpful to a judge or your family to know whom you want to have custody of 

your children. While the court makes the final decision, you can make your wishes known through a 
will. 

■ If you have special funeral arrangements or if you want to identify where your property is located, 
you need a will.

■ You can also making living will documents that say what you want to happen to you or your children 
if you become incapacitated.

■ Must be in writing



Legal Solutions to Keep Land in the Family: 
Uniform Partition of Heirs Property Act

In 2016, the law regarding land partitions changed.  Now, the Uniform Partition of Heirs 
Property Act says that: in cases of heir property where there is no written agreement 
between the owners about partition, if one owner files for a partition: 

■ All other owners must get notice

■ Court must order an independent appraisal of fair market value of property. 

■ Any co-tenant (except the co-tenant(s) requesting partition-by-sale) may buy the 
interest of the co-tenant seeking partition for a proportional share of the court-
determined fair market value. 

■ If no co-tenant elects to purchase shares from the co-tenant(s) seeking partition, the 
court must order a partition-in-kind, unless the court determines that partition-in-kind 
will result in great prejudice to the co-tenants as a group. UPHPA specifies the factors 
a court must consider when determining whether partition-in-kind is appropriate.

■ If partition-in-kind is inappropriate and the court orders a partition-by-sale, the 
property must be offered for sale on the open market at a price no lower than the 
court-determined value for a reasonable period of time and in a commercially 
reasonable manner. If an open market sale is unsuccessful or the court determines 
that a sale by sealed bids or by auction would be more economically advantageous for 
the co-tenants as a group, the court may order a sale by one of those methods.



Legal Solutions to Keep Land in the 
Family: Lack of Lawyers
■ Arkansas has the lowest number of attorneys per capita

■ Important to have an experienced attorney advising you about:
– Who are heirs? What undivided share do you own? What are your options for 

joint landownership and management? What are pros/cons? 

■ Ethics rules now expressly allow attorneys to provide unbundled services
– Are there things that your family can do on its own?

■ KIITF Services
– Wills clinics, referral services, limited scope representation



Determine 
potential 
heirs
• Complete 

family tree

Identify each 
heir’s legal 
interest 
• Title search
• Apply relevant 

law

Agreement 
between 
heirs
• Family 

meeting / 
mediation

Legal action 
to clear title 
into heirs’ 
names
• Usually involves 

court and all 
heirs must be 
notified

“Sustainable
” legal 
structure
• All owners 

transfer interests 
to legal structure  
or make legally 
binding 
agreement 

General Steps to sustainable ownership



Heirs’ Property Clinic

■ By the end of the course, students will be able to:
■ Apply basic Arkansas statutes and Arkansas case law to determine property 

ownership of heirs’ property,
■ Evaluate property ownership using property records,
■ Identify and evaluate ethical issues ,
■ Interview & Counsel clients in an ethical and client-centered manner,
■ Develop and implement legal strategies to further client goals;
■ Explain historical and current social issues that perpetuate heirs’ property, 

including rural access to justice issues.



Course Structure

■ Intersession I-In class-substantive 
law and client interviewing and fact 
investigation;

■ Intersession II-In community-
students travel to South Arkansas to 
interview heirs’ property landowners 
and research property records; and

■ Clinic-students provide 
representation to families on cases 
involving heirs’ property.



“THERE WAS ALWAYS TALK ABOUT THE ‘FAMILY LAND,’ MAINLY HOW AND WHY THE 
LAND WAS ACQUIRED. IT WAS THE DESIRE OF MY ANCESTORS TO KEEP THE LAND IN 

THE FAMILY AS A MEANS OF SECURITY FOR FUTURE GENERATIONS. UNFORTUNATELY, 
MY ANCESTORS DID NOT HAVE THE RESOURCES OR THE KNOWLEDGE TO ENSURE A 

SUCCESSION PLAN FOR THE LAND. 
THANKFULLY, THE BOWEN LEGAL CLINIC HAS AFFORDED MY GENERATION THE TOOLS 

TO UNDERSTAND AND IMPLEMENT THE LEGAL ASPECT OF HEIRS’ PROPERTY THAT WILL 
HELP US HONOR OUR ANCESTORS’ WISHES FOR KEEPING THE ‘FAMILY LAND’ IN THE 

FAMILY FOR FUTURE GENERATIONS.”

-Kim Marshall, Heirs Property Landowner



Summer
2018 Clinic
8 students

2 outreach events

12 in person client 
interviews

12 clients represented 
by students

Over 300 hours of 
case work



“THE UALR HEIRS’ PROPERTY PRESERVATION CLINIC HAS BEEN 
AN INCREDIBLE EXPERIENCE FOR ME AS IT HAS OPENED MY 
EYES TO A HIDDEN, BUT VERY REAL PROBLEM THROUGHOUT 

THE UNITED STATES. HEIRS’ PROPERTY OWNERSHIP PRESENTS 
A SIGNIFICANT ROADBLOCK FOR SO MANY WHO COULD 

OTHERWISE USE FAMILY LAND AS A SOURCE OF 
INCOME. REMOVING THAT ROAD BLOCK DOES NOT JUST HELP 

THOSE FAMILIES, BUT BY ENABLING THEM TO USE THE 
LAND PRODUCTIVELY, IT BENEFITS US ALL.”



QUESTIONS?
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