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How do Heirs Own?

• If a landowner dies without a will, the heirs will 
own the land as tenants in common. 

• Each heir has undivided rights to possession of 
the whole tract.

• Each heir can transfer his or her share, by deed, 
will, or trust.

• If the heir dies without a will, the heir’s share will 
go to his or her heirs.

• So an heir’s share could be quite small, yet there 
could be many tenants in common owning one 
tract!



Background

• Tenancy-in-common ownership under the 
default rules is an unstable form of ownership. 
Why?

• Cotenants possess a near-absolute right to sue 
for partition and request a forced partition 
sale.

• Although statutes prefer partition in kind, 
partition by sale occurs much more often.



Background

• Low- to middle-income people lose real 
property interests involuntarily.

• Cotenants can lose their real property even 
though no cotenant requested partition by 
sale.



Uniform Partition of Heirs Property Act

• It establishes a “hierarchy of remedies” that both 
reinforces the property rights of cotenants and 
improves their ability to retain their real estate.

• It gives cotenants automatic buyout rights.
• It adds real substance to statutes’ preference for 

partition in kind, as opposed to by sale.
• It reforms the sale process to improve chances 

for cotenants to maximize their share of 
proceeds.



What is Heirs Property?

• Ark. Code Ann. § 18-60-1002
• At least one of the cotenants must have 

acquired title from a relative.
– Property transferred from a parent to a child
– Property transferred from a child to a parent
– Property transferred from one sibling to another

• Relative is an “ascendant, descendant, or 
collateral or an individual otherwise related to 
another individual by marriage.” 



What is Heirs Property

• Ark. Code Ann. § 18-60-1002
• The “20 percent” rule:

– 20% or more of the interests are held by 
cotenants who are relatives

– 20% or more of the interests are held by one 
cotenant who acquired title from a relative

– 20% or more of the cotenants are relatives



Examples of Heirs Property

• Parent dies intestate survived by children.
• Parent devises 1/5 to child and 4/5 to Baptist 

Church.
• Property is held by two siblings who own 1/10 

each, and Bank, which owns 80%.



What is not Heirs Property

• Property where there is an agreement in a 
record binding all cotenants governing the 
partition of the property.

• E.g., investment tenancy-in-common property 
such as the investors utilize in a 1031 like-kind 
exchange transaction.



Procedure for Partition

• Service of the complaint, as usual, Ark. Code Ann. § 18-
60-1004.

• The court must determine whether the property is 
heirs property, § 18-60-1003.
– Why? The plaintiff may not wish to follow the statutory 

procedure for heirs property, and the other cotenants may 
not be aware of rights they could invoke, as heirs

– If heirs property, this act applies, unless all cotenants agree 
otherwise in a record.

• If heirs property and the plaintiff seeks notice by 
publication, notice must be posted, § 18-60-1004



Commissioners

• Commissioners must be disinterested and 
impartial, not parties, Ark. Code Ann. § 18-60-
1005.



Determination of Value

• Ark. Code Ann. § 18-60-1006
• Court shall determine fair market value

– By appraisal, by registered appraiser, before a hearing
– Or by unanimous agreement of cotenants
– Or by evidentiary hearing, if appraisal is cost 

prohibitive
• Parties shall receive notice of appraised fair 

market value; they can object, stating their 
grounds, at a hearing—if no one objects or enters 
an appearance, the court can waive the hearing.



Cotenant buyout

• Ark. Code Ann. § 18-60-1007(a) – (f)
• First stage -- If any cotenant requested 

partition by sale, after FMV determination, 
court will notify all other cotenants who may 
buy the first cotenant’s interest.



How Cotenant Buyout Works

• Out of four cotenants, cotenants A and B wish 
to sell; C and D do not. A and B each hold a 
1/6 interest in the property. C and D each hold 
a 1/3 interest. The property is valued at 
$300,000. The court will notify C and D that 
they may buy A and B’s interests. Cotenants 
have 45 days after the notice is sent to notify 
the court that they wish to purchase. 



How Cotenant Buyout Works

• What if just C wished to purchase? The court 
will notify all parties of that fact, and C will 
pay the court $100,000, which will issue an 
order reallocating all interests (C owns 2/3).

• What if both C and D wished to purchase? 
They have equal shares, so they would each 
be responsible for 50% of $100,000 (C and D 
own ½).



How Cotenant Buyout Works

• What if C and D agree to buy but C doesn’t 
pay on time? The court will notify D of that 
development and of the amount C was to 
have paid. D then may purchase the share C 
was buying.



How Cotenant Buyout Works

• Ark. Code Ann. § 18-60-1007(g) Second stage –
once the first stage buyout ends, cotenants who 
did not petition for the partition by sale can ask 
to buy out shares of cotenants named as 
defendants who were served but did not appear. 

• This stage is discretionary with the court.
• If the court authorizes the additional sale, it will 

set the terms.
• It must occur after the reallocation of interests 

from the first sale.



Partition Alternatives

• Ark. Code Ann. § 18-60-1008
• If not all interests for sale have been 

purchased, or if a cotenant has requested 
partition in kind, the court shall order 
partition in kind unless it will result in “great 
prejudice.”



“Great Prejudice”—What is it?

• Ark. Code Ann. § 18-60-1009 Factors
– Is division practicable?
– Will post-division aggregate FMV be materially 

less than value if property was sold as a whole?
– Is there evidence of collective duration of 

ownership by relatives?
– Is there sentimental attachment to the property, 

including for ancestral, unique or special value?



“Great Prejudice” – What is It?

• Lawful use being made by a cotenant and the 
degree the cotenant would be harmed if the 
use could not continue.

• Degree to which cotenants have contributed 
to carrying costs and improvements.

• Any other relevant factor.
• The court must weigh all factors—no one is 

dispositive.



Partition Alternatives

• Ark. Code Ann. § 18-60-1008
• If the court does not order partition in kind it 

shall either
– Order partition by sale or, if no cotenant requested 

partition by sale,
– Dismiss the action.

• In a partition in kind, the court may order owelty.
• In a partition in kind, the interests of any 

unknown, unlocatable or defaulting cotenants 
shall remain undivided.



Procedure for Sale

• Sale must be open market, unless sealed bids 
or an auction would be more economically 
advantageous and in the best interests of the 
cotenants.

• Cotenants can agree on a broker and court will 
appoint, and establish a reasonable 
commission.



Procedure for Sale

• If a broker can’t obtain an offer at FMV within 
a reasonable time, the court may:
– Approve the highest offer or
– Redetermine the value of the property and offer 

for an additional time or
– Order a sale by sealed bid or auction
– Any auction must proceed under 18-60-401 et 

seq.



Procedure for Sale

• The broker must file a report with the court 
within 7 days of receiving an offer at FMV.



Repealed

• Ark. Code Ann. § 18-60-404, which required a 
cotenant “stranger to the title” who 
purchased an interest in 10 acres or more to 
wait three years before seeking partition.



Important Contrast

• Ark. Code Ann. § 18-60-401 (traditional 
statute) says that plaintiff must petition for 
division AND (in the alternative) sale.

• UPOHPA contemplates the option of 
petitioning for only one remedy, either 
partition or sale. §§ 18-60-1007, 1008, 1009. 
UPOHPA provisions inconsistent with the 
traditional statute replace it. § 18-60-1003.



Helpful Sources

• The UPHPA, with comments, at 
uniformlaws.org.

• Thomas W. Mitchell, Reforming Property Law 
to Address Devastating Land Loss, 66 Ala. L. 
Rev. 1 (2014).
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