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Background



Background
Arkansas is recognized as having 
the most landlord friendly laws in 
the United States. It has been 
dubbed “the worst place to rent 
in America” 

Arkansas is the only state to 
criminalize non-payment of rent

We are also known for having no state law 
requiring a landlord to maintain rental units or 
“implied warranty of habitability” 

In 2007, our legislature enacted a new 
landlord/tenant act that included almost no 
tenant protections



What is a Tenancy?
A tenancy is a “possessory estate” in land that is granted by permission 
of the landlord

A tenant has the right to use and enjoy the estate, and this right is 
protected by the Constitution

A tenancy is governed by a contract (lease agreement) that contains a 
series of promises by both the landlord and tenant

The lease may be written or oral. Either way, there is ALWAYS a lease

A tenancy is distinguished from other arraignments such as a license, 
lodging agreement (motel), contract purchaser in possession, and 
mortgagee



The Lease
Most obligations between a landlord and tenant are governed by the 
lease

In any dispute, look to the lease first. When representing a tenant (or 
landlord) always insist on seeing a copy of the lease

While the lease will govern in most instances, beware of illegal terms 
such as: penalty clauses and attempts to forego statutory eviction 
procedures

An oral lease is valid but cannot exceed 1 year in length--if no term is 
specified, a lease is presumed to be month to month



Tenant Obligations (A.C.A. § 18-17-601)
Pay rent on time; 

Keep the dwelling unit reasonably safe and clean; disposing of ashes, 
garbage, rubbish, and other waste in a reasonably clean and safe 
manner; 

Keep plumbing fixtures in the unit reasonably clean; 

Not destroy, damage, or remove any part of the unit or knowingly allow 
others on the premises with the tenant’s permission to do so; AND

Do not disturb other tenants’ peaceful enjoyment of the premises.



Landlord’s Obligations
Comply with security deposit law;

Comply with city property maintenance does (if any);

Comply with terms of federal funding (if any);

Abide by civil rights laws (more on this in a bit); AND

Comply with federal, state, or local eviction moratoria;



Federally-Subsidized Housing
Income-based housing is normally subsidized by federal agencies

Each funding type or “subsidy” comes with its own set of regulations

These regulations cover notice requirements, grounds for eviction & 
administrative hearings

“Good cause” normally required for lease nonrenewal

These regulations control over Arkansas law and tend to be much more 
favorable to tenants

If the rent is based on income, dig deeper!



Types of Eviction



Eviction
Unlawful Detainer – A.C.A. §18-60-301 et seq.

Arkansas Residential Landlord Tenant Act– A.C.A. § 18-17-901 et seq.

“Criminal Eviction” or Failure to Vacate– A.C.A. § 18-16-101*

“Self-Help Eviction” or Forcible Entry (illegal) - A.C.A. §18-60-303

*No ruling on possession, but informally serves as an eviction method



Unlawful Detainer Evictions
Most common method of eviction in Arkansas.

3-day written notice to vacate. However, the lease can provide for a 
different notice period. 30-day notice required if covered by CARES Act 
(more on that later). 

Notice must be given in a way reasonably calculated to get to the 
tenant. Greene v. Lindsey, 456 U.S. 444 (1982).

If tenant does not vacate by the end of the notice period, landlord files 
a lawsuit in circuit court. $165 filing fee plus service costs. 



What Must the Tenant 
Receive?
Summons (Should note the 5-day requirement) 

Complaint in Unlawful Detainer

Notice of Intent to Issue a Writ of Possession (if this is missing, then the 
landlord can’t get a writ in 5 days)

Affidavit signed by the landlord or other “credible person” (absence of 
this probably makes the lawsuit subject to dismissal)

The attorney probably can’t sign unless he/she wants to be called as a 
fact witness

Lease and eviction notice (See ARCP 10(d))



Unlawful Detainer cont. 
The tenant has 5 days (excluding Sundays & holidays) to file a written 
objection. 

At the time of the objection, the tenant must also deposit any rent 
alleged owed into the court’s registry. The tenant must then continue 
paying their rent into the registry during the pendency of the case. 
Courts, judges, and clerks vary widely on how they enforce the registry 
requirement so tenants should still object even if they cannot pay into 
registry. 

If the tenant does not properly object (and pay), the clerk can 
automatically issue a writ of possession. 

The case is set for a hearing if the tenant files a timely objection (and 
pays). 

A tenant has the normal 30 days to file an answer.



Unlawful Detainer Hearings (A.C.A. §18-60-307)
2-part hearing process.
Possession hearing – court issues the writ if the landlord is likely to win on 
the merits

The landlord is supposed to post adequate security to get possession, but 
judges never make them do that

Even if a tenant loses a possession hearing, they can maintain possession if 
they post their own adequate security
Many landlords non-suit the case after they get the writ

Final hearing on damages comes later

Damages – actual damages, “liquidated damages”, costs, fees
Tenant wins? Damages for dispossession and/or writ of restitution

Final hearing may be tried by jury



Execution of a Writ of Possession
Sheriff will serve the writ and give the tenant 24 hours to vacate. So if 
you hear about a “24-hour eviction notice,” it is probably the writ

After 24 hours, sheriff can remove tenant and change the locks

Landlord must lock up and store tenant’s possessions left behind until 
the court rules on how they should be disposed of

Possessions can later be sold to satisfy a judgment



Arkansas Residential Landlord-Tenant Act of 2007
Evictions
A.C.A. § 18-17-901 et seq. (“’ARTLA’ or ‘2007 Act’ evictions”)
Rarely used due to serious jurisdictional issue (Ark. Supreme Court has 
never given subject matter jurisdiction to small claims or district courts)

Usually filed by pro se landlords in small claims court

No eviction notice required for nonpayment cases, 14 day notice with 
opportunity to cure for other grounds
Landlord files and court issues “Order to Vacate or Show Cause” and sets 
case for trial within 10 days

Tenant is usually “served” with lawsuit by finding it taped to their front door 
with copy of Order (See Greene vs. Lindsey, 456 U.S. 444 (1982))

Tenant appears at trial to argue defense
Same rules as U.D. cases for execution of writ & personal property



Failure to Vacate or “Criminal Eviction” (A.C.A. 
§ 18-16-101)
Arkansas is the only state that criminalizes non-payment of rent. This 
has given Arkansas a ton of negative attention including drawing the ire 
of Human Rights Watch

10 day written notice required

$1-$25 per day fine

No writ of possession is authorized

Thus, this is not a true eviction statute--instead, it works by coercion 

The amount of the fine is mostly determined by the vagaries of the 
court process



Self-Help Eviction
Changing locks, cutting power or water, taking out heat/air, threats, 
guns, bodyguards

ILLEGAL. Don’t do it!

Forcible Entry and Detainer

Damages, Liquidated Damages, Torts, Criminal Sanctions

Gorman v. Ratliff,  289 Ark. 332 (1986)



Defenses



Common Defenses
- CDC “Temporary Halt in Residential Evictions to Prevent the Further 
Spread of COVID-19” Order
- Improper notice under CARES Act (30 days)

- Fair housing/housing discrimination

- Unauthorized practice of law
- Insufficient service

- Improper jurisdiction 

- Waiver or estoppel 
- Failure to comply with federally-subsidized housing regs. (HUD, USDA, 
LIHTC, etc.)

- Opportunity to cure some lease violations



CDC “Temporary Halt in Residential 
Evictions to Prevent the Further Spread 
of COVID-19” Order
No evictions for nonpayment of rent for 
covered persons

“Covered person” = tenant who has 
signed declaration & served on landlord

Declaration requires 
◦ Income limits
◦ Good faith effort to get gov’t rental 

assistance
◦ Can’t pay full rent B/C loss of income or 

work
◦ Partial payments
◦ Would be homeless or doubled up if 

evicted

Landlords can challenge truthfulness of 
declaration

Rent is not forgiven

Congress extended to Jan. 
31, 2021

FILE IT IN COURT!



CARES Act 30-Day Notice 
Requirement
H.B. 748 section 4024

Requires 30 days’ notice for 
evictions from “covered properties” 
for nonpayment of rent

Covered properties =
◦ Most federally-subsidized housing 

(HUD, USDA, LIHTC); AND
◦ Housing subject to federally-backed 

mortgages (Inc. Fannie Mae & 
Freddie Mac)

Multifamily database at 
https://nlihc.org/federal-moratoriums

Potentially 
covered 

properties
18%

Non-
covered 

Properties
54%

Covered 
properties

28%

U.S. RENTAL UNITS

Estimates by Federal Reserve Bank of Atlanta
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Fair Housing: Major Points
The Fair Housing Act prohibits 
discrimination in almost all housing 
related transactions

There are 7 “Protected Classes.” 
These can be thought of as 
impermissible reasons to treat one 
person different from another

Almost everything about the Fair 
Housing Act is interpreted very 
broadly by the courts (at least until 
recently)

The Fair Housing Act is but one of 
many civil rights laws, and it must be 
thought about in that context 

Protected Classes

• Race
• Color
• Religion
• National Origin
• Sex
• Familial Status
• Disability (Handicap)



Fair Housing & Evictions
Things to Watch for: 
Obvious discrimination: Is the eviction easily tracible to discrimination 
based on race, color, national origin, religion, sex, or disability? If so, the 
FHA can act as both an affirmative claim and an affirmative defense to 
the eviction

Disability issues: Can the reason for the eviction be cured by a 
reasonable accommodation or modification? 

Domestic abuse: Is the tenant being evicted for “disturbances” actually 
a victim of domestic abuse? 

Sexual harassment: We see this all too often. Please take these stories 
very seriously if you hear them



Fair Housing and COVID-19
COVID-19 is a disability under the FHA. Serious cases limit the ability to 
breathe. But even asymptomatic cases limit the ability to move about in 
public and interact with others

A person with COVID-19, or an underlying medical conditions that put 
him/her at a higher risk of serious illness, can and should ask for 
reasonable accommodations (Ex. delay an eviction or lease termination 
while Arkansas is under a state of emergency)

Race or national origin discrimination based on COVID-19 stereotypes is 
a FHA violation



Counterclaims



Counterclaims
- Fair housing/housing discrimination

- Forcible entry or “self-help” eviction

- Breach of contract for failure to make repairs

- Due process violations related to federally-subsidized housing

- Fair Debt Collection Practices Act

- Arkansas Deceptive Trade Practices Act/Federal Trade Commission Act



Settlements



Common Settlement Terms
LANDLORD

- Dismisses eviction case

- Gives tenant neutral reference

- Settles tenant’s debt in one lump 
sum or monthly installments

- Pays own attorney’s fees and 
costs, if any

TENANT

- Dismisses counterclaim(s), if any

- Pays own attorney’s fees and 
costs, if any

- Moves out voluntarily by X date 
or stays in the home 

- Pays outstanding debt in lump 
sum or installments

- Gets a reasonable 
accommodation or modification 
for a disability



Resources



Rental Assistance
ARKANSAS FRESH START 

PROGRAM HUD RESOURCE LOCATOR

www.arfreshstart.com www.hud.resources.gov
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Legal Information
National Housing Law Project 

Info. & analysis on federal housing 
law
www.nhlp.org

National Low-Income Housing 
Coalition 

Searchable database of CARES Act 
properties with 5+ units
www.nlihc.org/federal-moratoriums

National Housing Preservation 
Database 

Detailed info. on federally-
subsidized housing
https://nhpd.preservationdatabase.
org/Data

Arkansas Legal Services Online 
Statewide legal information website 
by CALS & LAA
www.arlegalservices.org
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Pro Bono 
Opportunities



LEGAL AID OF ARKANSAS

CENTER FOR ARKANSAS LEGAL 
SERVICES

Pro Bono Opportunities

CALS Contact:
Kendall Lewellen
klewellen@arkansaslegalservices.org

LAA Contact:
Greneda Johnson
gjohnson@arlegalaid.org

mailto:klewellen@arkansaslegalservices.org
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Questions?
Kendall Lewellen
Housing Law Practice Group Leader/
Managing Attorney
Center for Arkansas Legal Services
klewellen@arkansaslegalservices.org
(479) 785-5211 (ext. 3103)

Jason Auer
Housing Workgroup Leader/
Fair Housing Project Director

Legal Aid of Arkansas
jauer@arlegalaid.org

(870) 972-9224 (6318)
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