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PETITION TO AMEND RULES I.2. 4.2. AND 4.3 OF THE -1
ARKANSAS RULES OF PROFESSIONAL CONDUCT
The Arkansas Bar Association, its House
Committee petition the Court

of

Delegates, and

rr.>

its Professional

to make modifications to the Arkansas Rules of

Ethics

Professional

Conduct (the "Ethics Rules") to facilitate the ability of lawyers to engage in limited scope or

"unbundled" legal representation, thereby increasing access to justice for Arkansas's indigent
and working poor. This Petition is filed pursuant to Amendment 28 of the Constitution of the
State of Arkansas

in an effort to assist the Court in exercising its authority and responsibility to

regulate the practice

of law. The proposed

changes, which are attached as

Exhibit A,

are

additions to Ethics Rules 1.2, 4.2, and 4.3 designed to provide more explicit guidance for
attorneys who choose to provide limited scope legal services.

I.

INTRODUCTION

Equal justice under law is the foundational ideal for the American legal system' Justice
should be available to all Americans regardless of economic status. The reality, however, is that

this ideal is largely unattainable for the tens of thousands of Arkansans involved in civil

cases

each year who cannot afford an attomey. These types of cases tend to be those where there is no

financial incentive for an attorney to take the case beyond what a client may be able to pay. A
2011 study conducted by the Arkansas Access to Justice Commission in partnership with the
Clinton School of Public Service indicated that as many as 95Yo of select civil cases have at least
one unrepresented litigant. Most of those cases dealt with basic
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from domestic violence, family stability, housing, and economic security.l With Arkansas
domestic relations case filings topping 50,000 each year, Arkansas trial courts potentially see
tens of thousands of unrepresented litigants each year in this category alone.2

The resources available to serve Arkansans who cannot afford to pay for legal
representation are significantly limited. The state's two

civil legal aid providers, the Center for

Arkansas Legal Services and Legal Aid of Arkansas, receive 30,000 calls each year from among

the more than 724,000 Arkansans who qualify for legal aid.
because these organizations-which have a combined staff

At least half are turned away

of about 50 attorneys-lack

the

resources to help every qualified person who calls. To complicate matters further, fewer than

3000 licensed attomeys
appointments.3

in the state are in private practice and able to

accept pro bono

As a result, low-income Arkansans with civil legal problems often have no

choice but to represent themselves.

In recent years-due in significant part to the advent of technology and the Intemet-a
flourishing "do-it-yourself' (DIY) movement has emerged among members of the lay public.
Most consumers now expect to be able to navigate many aspects of their own affairs themselves,

from selling their own homes to repairing their own mobile devices to solving their own legal

tThe

study specifically looked at all domestic relations and probate cases, as well as foreclosures, debt

collection cases, and landlord-tenant disputes. Civil cases involving breach of contract, torts, or other matters were
not included. Chanley Painter, Exploring the Problem of Self-Represented Litigants in Arkansas Civil Courts (201l),
www. arkansasj ustice.org/research.
2

This estimate is based on the combined number of domestic relations court case filings for all judicial

districts each year as reported by the Administrative Office of the Courts on the Arkansas Judiciary website.
3

This estimate is based on the 2,982 attorneys who in 2014 reported that they maintained IOLTA accounts.

problems.a The legal profession has not yet caught up to this major shift in the market. As a

result, for-profit nonlawyer companies that sell legal forms-sometimes of dubious value-are

filling the void. It is the Petitioners' belief that the rule changes proposed herein will equip
Arkansas attorneys

to adapt to new market realities posed by the DIY movement and help

address the overwhelming unmet need among persons of limited and modest means. As a result,

members of the Arkansas public who are bypassing lawyers altogether can have meaningful
access

to the counsel and advice of skilled advocates at prices that are affordable and that

compensate attorneys for their time and expertise.

Fulfilling the promise of equal justice under law requires an ongoing process of
continually improving access to the legal system. These proposed changes were crafted towards

that end. They arose out of a 2013 plan developed by the Arkansas Access to

Justice

Commission to address the growing challenge of self-representation, and are modeled in large
part on similar rules from Alabama and Colorado.5 These proposed changes and accompanying
background research were prepared by the Arkansas Access

to Justice Commission, which

unanimously endorsed their adoption at its February 2015 meeting. The proposed changes have

since been reviewed, studied, and unanimously approved by the Arkansas Bar Association
Professional Ethics Committee, Board of Governors, and House of Delegates.

asee
5

RrcHaRo SussrrNo, TouoRRow's LAwvERS: AN INTRoDUCTToN To YouR FuruRe 63 (2013).

See John Greacen,

Servicesfor Self-Represented Litigants in Arkansas: A Report to the Arkansas Access

to Just ice C ommission (2013), at hffp://www.arkansasjustice.org/research.

II. NATIONAL DEVELOPMENTS ON UNBUNDLING

Unbundling-also known as "limited scope representation" and "discrete

task

representati6n"-lsfsrs to the practice of breaking legal representation into separate and distinct
tasks. Unbundling is a practice in which the lawyer and client agree that the lawyer will provide
some, but not all, of the work involved in traditional full-service representation.

A client may

engage a lawyer for an important specified task. For example, a lawyer may provide legal advice

or prepare pleadings, while a client handles other parts of the case as agreed, such as filing court
documents and appearing at hearings.

In some

instances, the engagement may consist

of a

consultation or legal coaching. Unbundling is not second-rate service; it is limited only in scope.
The same standard of care applies to unbundled services as would apply in full representation.

Unbundling is not a substitute for

full

representation

in

cases where the legal issue

is too

complex or the client is incapable of understanding or participating in the representation.

In 2013, the American Bar Association adopted a resolution urging the expansion of
limited scope representation as a means of increasing access to legal services. See ABA House of
Delegates, Resolution 105 (Feb. 2013) attached as

Exhibit B. In addition, the Conference of

Chief Justices and the Conference of State Court Administrators jointly adopted a resolution in
2015 calling for a "continuum of meaningful and appropriate services" designed to provide
100% access to effective assistance for essential

civil legal needs. Among the services mentioned

in the resolution was "discrete task representation by counsel." See Conference of Chief Justices

& Conference of State Court Administrators, Resolution 5: Reffirming the Commitment to
Meaningful Access to Justice for All, attached as Exhibit C.

All fifty states, including Arkansas,
scope representation. Arkansas Rule

have already adopted basic rules authorizing limited

of Professional Conduct 1.2(c), which is modeled after the
4

corresponding American Bar Association Model Rule, permits an attomey to limit the scope

his or her representation of a client

"if

of

the limitation is reasonable under the circumstances and

the client gives informed consent."6 Twenty-three states have expanded their rules on unbundling
beyond this basic version to provide explicit guidance on such matters as communication with a
person who is represented by a limited scope attorney, requirements of limited scope agreements,
and limited court appearances.'

Other states that have successfully implemented unbundling, along with other initiatives
designed to assist self-represented litigants, have found that judges and court staff are able to do

their jobs more effectively when they are not burdened with deficient pleadings and unprepared
litigants, that court clerks are able to successfully avoid ethical dilemmas when assisting pro

6

se

See American Bar Association Committee on the Delivery of Legal Services, Court Rules, at

http://www.americanbar.org/groups/delivery_legal_services/resources/pro_se_unbundling_resource_center/court-ru
les.html. A complete discussion of different state rules that address limited scope representation and the variations
among them can be found in a white paper on the topic: ABA Standing Committee on the Delivery of Legal
Services, An Analysis of Rules that Enable Lawyers to Serve Self-Represented Litigants (Aug.20l4),

http://www.americanbar.org/content/dam/abaladministrative/delivery_legal_services/ls_del_unbundling_whitelape

r

20l4.authcheckdam.pdf.

'Those

states are Alabama, Alaska, Arizona, California, Colorado, Florida, Illinois, Iowa, Kansas,

Louisiana, Maine, Maryland, Missouri, Montana, Nebraska, New Hampshire, New Mexico, North Dakota,
Tennessee, Utah, Washington, Wisconsin, and Wyoming.

A state-by-state listing ofjurisdictions that have adopted

modifications to their rules of ethics, rules of civil procedure, and other rules related to the provision of limited
scope representation can be found at

http://www.americanbar.org/groups/delivery_legal_services/resources/pro_se_unbundling_resource_center/court_ru
les.html.

litigants, that private attorneys are able to more easily represent their clients when opposing selfrepresented litigants have the proper information and guidance, and that private attorneys may
develop new sources of business from a previously unprofitable market of clients by providing

limited scope representation.s

III. PROPOSED RULE CHANGES
A.

Rule 1.2(c)

The proposed change to Rule 1.2 adds language clarifying when a client's informed.
consent must be in writing. Under the current version of Rule 1.2, written consent is not required,
even though

it is considered

a best practice

in most circumstances and is generally recommended

by malpractice insurers as a risk management measure. The recommended amendment to Rule

1.2 would require written consent

in

most instances, with exceptions for court-ordered

appointments and short-term, limited services provided by nonprofit and court-based programs
that provide limited scope representation or telephone consultations.

It also provides that when a written informed consent is obtained, there is a presumption
that the representation is limited to the attomey and services agreed upon and that the attorney
does not represent the client generally or in matters other than those agreed upon in the informed
consent.

B.

Rules 4.2 and 4.3

Rule 4.2 prohibits a lawyer from communicating with a person who is represented by

8

See

National Center for State Courts, Access Brief: Self-Help Services, at

http://cdm l650l.contentdm.oclc.org/cdm/reflcollection

laccessfairlid/263.

counsel about the subject of the representation. When one lawyer is handling a limited scope
representation, the opposing counsel may not know or understand the extent to which he or she

may have contact with the limited scope lawyer's client. The change to Rule 4.2 provrdes that a
person with a limited scope attorney is to be considered unrepresented unless the opposing
attorney is given written notice of the limited scope representation and that the opposing attorney

shall not communicate with the person regarding the matters designated in the notice of limited
scope representation.

Rule 4.3 governs a lawyer's conduct in dealing with an unrepresented person. As with
Rule 4.2, when a person is utilizing limited scope legal services, such as consulting with a lawyer

or hiring a lawyer to ghostwrite pleadings, it may be unclear as to whether the person

is

nonetheless "unrepresented" in that the client is handling the matter pro se. Several states have
adopted rule changes codifuing the general idea that opposing counsel should consider the party

receiving limited scope assistance to be unrepresented unless that opposing counsel is provided

with written notice of the limited representation. The change to Rule 4.3 is essentially the same
as Rule 4.2 rn that a person to whom limited scope representation is being provided is to be

considered unrepresented

for

purposes

of Rule 4.3 unless written notice of the limited

representation is provided to the opposing attomey.

IV.

CONCLUSION

The Arkansas Bar Association, its House

of

Delegates, and

its Professional

Ethics

Committee propose these modifications which will positively impact the legal profession and the

litigants we serve. Petitioners respectfully move the Court to adopt these changes to the Rules of
Professional Conduct as proposed in the attached Exhibit A.
7

Respectfully submitted,

ARKANSAS BAR ASSOCIATION
2224 Cottondale Lane
Little Rock, AR 72202

Eddie Walker, President
Arkansas Bar Association
Ark. Bar No. 78157

Arkansas

Bar

Association Professional

Ethics Committee
Ark Bar No. 80059

Amy
Ark. Bar No. 2002069
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EXHIBIT A
Proposed Changes to the Arkansas Rules of Professional Conduct

Rule 1.2. Scope of Representation and Allocation of Authority Between Client and Lawyer

(a)

Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning
the objectives of representation, and, as required by Rule 1.4, shall consult with the client as to the
means by which they are to be pursued. A lawyer may take such action on behalf of the client as
is impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision
whether to settle a matter. In a criminal case, the lawyer shall abide by the client's decision, after
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the
client

(b)

will testiff.

lawyer's representation of a client, including representation by appointment, does not
constitute an endorsement of the client's political, economic, social or moral views or activities.

A

(c)

A lawyer may limit the scope of the representation if the limitation is reasonable under the
circumstances and the client gives informed consent.

(l)

The client's informed consent must be confirmed in writing unless:

(A)
(B)

the representation of the client consists solely of a telephone consultation:

the representation is provided by a lawyer employed bv a nonprofit lesal
services program or participatins in a proqram authorized by Rule 6.5 and the
law)rer's representation consists solely of providing information and advice or the
preparation of legaldocuments: or

(C)

the court appoints the attorney for a limited purpose that is set forth in the
aopointment order.

(2) If the client gives informed

consent as required by this Rule. there shall be a

PresumPtion that:

(A)

the representation is limited to the attorney and the services as agreed upon:

and

(B)

the attornely does not represent the client senerally or in matters other than
those as agreed upon.

(d)

a client to engage, or assist a client in, conduct that the lawyer
knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed

A lawyer shall not counsel

course of conduct with a client and may counsel or assist a client to make a good faith effort to
determine the validity, scope, meaning, or application of the law'

Exhibit A

Rule 4.2. Communication with Person Represented by Counsel

(a)

In representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another lawyer in the matter,
unless the lawyer has the consent of the other lawyer or is authorized to do so by law.

(b)

A person to whom limited scope representation is being provided or has been
provided in accordance with Rule 1.2(c) is considered to be unrepresented for purposes of this rule
unless the opposing lawyer has been provided with a written notice of the limited-scooe
representation. If such notice is provided. the opoosing lawyer shall not communicate with the
oerson regardine matters designated in the notice of limited-scope representation without consent
or authorization as provided by Rule 4.2(a).
Rule 4.3. Dealing With Unrepresented Person

(a)

In dealing on behalf of a client with a person who is not represented by counsel, a
lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or
reasonably should know that the unrepresented person misunderstands the lawyer's role in the
matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall
not give legal advice to an unrepresented person, other than the advice to secure counsel, ifthe
lawyer knows or reasonably should know that the interests of such a person are or have a
reasonable possibility of being in conflict with the interests of the client.

(b)

A person to whom limited scope representation is being provided or has been
provided in accordance with Rule 1.2(c) is considered to be unrepresented for purposes of this rule
unless the opposing lawyer has been provided with a written notice of the limited scoE
representation. Ifsuch notice is provided. the person is considered to be unrepresented regarding
matters not designated in the notice of limited scope representation.

Exhibit A
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AMERICAN BAR ASSOCIATION
ADOPTED BY THE HOUSE OF DELEGATES
FEBRUARY 11,2013

RESOLUTION

RESOLVED, That the American Bar Association encourages practitioners, when
appropriate, to consider limiting the scope of their representation, including the unbundling
of legal services as a means of increasing access to legal services.
FURTHER RESOLVED, That the American Bar Association encourages and supports the
efforts of national, state, tribal, local and territorial bar associations, the judiciary and court
administrations, and CLE providers to take measures to assure that practitioners who limit
the scope of their representation do so with full understanding and recognition of their
professional obligations.
FURTHER RESOLVED, That the American Bar Association encourages and supports the
efforts of national, state, tribal, local and territorial bar associations, the judiciary and court
administrations, and those providing legal services to increase public awareness of the
availability of limited scope representation as an option to help meet the legal needs of the
public.

44
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REPORT

I. Overview
Research clearly indicates that a growing number of people are foregoing the assistance of
lawyers when confronted with a civil legal issue and are addressing their matters through selfrepresentation. In many instances, people are turning to self-help alternatives, such as document
prLparation services available over the lnternet.l

Lawyers who provide some of their services in a limited scope manner facilitate greater access to
competent legal services. Limited scope representation has taken on several names, including
"discrete task representation," "limited assistance representation," and "unbundled legal
services." According to the New York Civil Courts, the provision of "unbundled legal services"
involves "a practice in which the lawyer and client agree that the lawyer will provide some, but
not all, of the work involved in traditional full service representation. Simply put, the lawyers
provide only the agreed upon tasks, rather than the whole "bundle," and the clients perform the
remaining tasks on their own."'

To be clear, limited scope representation is used in pro bono and legal aid settings, but is not
limited to free legal services. Lawyers who unbundle their services in the marketplace charge
their full rate, expand their client base because the cost per case is more affordable, and
effectively compete with document preparation services.
The American Bar Association has set out the circumstances under which lawyers may limit the
scope of their representation in Rule 1.2(c) of the Model Rules of Professional Conduct. This
Rule requires lawyers who limit the scope of their representation to do so only in those cases
where the limitation is reasonable under the circumstances and the client gives informed consent
to the limitation.

Although Rule 1.2(c) was adopted in2002 and has been broadly embraced by the states since
then, public opinion research demonstrates that a substantial portion of the public is unaware of
the option to limit the scope of representation.
Access to competent legal services for those with personal, civil legal problems can be advanced
through the ABA's support of limited scope representation, advancement of the professional
obligations of lawyers that provide limited scope representation and encouragement ofjustice
system stakeholders to inform the public about opportunities for limited scope representation.

II. The Growth of Self-Representation
The ABA's seminal legal needs study from 1994 documented the ways in which those of
moderate and low incomes approach the justice system for their legal needs. The survey
' Online document preparation provider LegalZoom represents that is has served approximately 2 million customers
over the past l0 years and generated $156 million in 201 l. See
http://www.sec.gov/Archives/edgar/data/1286139/000104746912005763/a22092992sl.htm#SUMMARY
2

http ://www.nycourts. eov/courts/nyc/civ illdefi nitions.shtml#u
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indicated that 40 percent of low-income households and 46 percent of moderate-income
households had at least one new legal problem in the prior year. Less than four out often of
those in moderate-income households with a new legal problem turned to the civiljustice system
to deal with their problems. The clear majority of both low and moderate-income household
members handled the problem on their own, took no action or consulted a third party other than a
lawyer.3
Since this survey was conducted, other research shows that the number of litigants who selfrepresent has increased in many areas. National data indicates that in family law matters,
between 60 and 90 percent ofthe cases involve at least one self-represented party.a In New York,
nearly two million litigants self-represent each year.5 California has over 150,000 divorce cases
per year. At least one party is unrepresented in 70 percent of them. A New Hampshire report
indicates that in 70 percent ofthe domestic relations matters there at least one party is selfrepresented.6 ln Oregon, about seven out often litigants in family law mafters self-represent.T
According to a Utah study conducted in 2005, both sides in debts collection cases were
represented in only three percent ofthe cases. In addition, 8l percent ofrespondents in divorce
cases in Utah self-represent, and in evictions, 97 percent of respondents self-represented.8

In 2009, the ABA Coalition for Justice surveyedjudges to measure the impact ofthe economic
downturn on the courts. Six out often judges who participated in the survey reported that the
number of self-represented litigant had increased. Just over a third indicated it had stayed the
same, but only 3 percent ofthejudges reported that more litigants were coming to court with
representation. In addition, the study found the self-represented litigants were unprepared, with
many having an unsatisfactory outcome. High percentages ofjudges reported that selfrepresented litigants failed to include important evidence, committed procedural errors and were
ineffective in raising objections, examining witnesses and crafting arguments. Nearly two-thirds
ofthejudges reported that the outcomes of self-represented parties were worse than ifthey had
been represented.

The Internet has fueled alternative resources for those who self-represent. The issues are not
limited to Iitigation, but also include the most common transactional matters. Simple search
engine probes will lead consumers to scores, ifnot hundreds, ofcompanies that provide services
to the do-it-yourself estate planners or those who seek to incorporate their businesses. Online
legal service providers are sometimes backed with millions ofdollars in venture capital. One

t Legal Needs and Civil Justice: Major FindingsJrom the Conprehensiw Legal Needs S/rd).,, American Bar
Association, 1994,
http://www.californialawreview.orq/anicles/self-represented-litisants-in-family-law-the-response-of-califomia-scourts
5
wrvw.nycourts.gov/ip/nya2j/pdfs/Judeeyo20Fisher'so/o20Testimonv.pdf
o

lrttp://urvw.californialawreview.ore/articles/self-represented-litigants-in-familvJaw-the-response-of-california-s-

courts
7

http:,//www.osbar.ors/publications/bulletin/1

I

iul/barcounsel.html

http://www.americanbar.ors/content/dam/aba/misrated./lesalservices/delivery/downloads/utahselfrepresentedlitigant
sstrateqicplan.odf- 15k-201

I

-06- 17
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company advertises that over l5 million individuals and businesses have used their services.
Another touts that it has over 2 million satisfied customers.

III. Improving Access to Legal

Services through Limited Scope Representation

ln 2010, then New Hampshire Chief Justice Broderick and then Califomia Chief Justice George
joined to publish an Op-Ed in the New York limes entitled "A Nation of Do-lt-Yourself
Lawyers." While supporting the goal ofa right to counsel in some civil cases, the ChiefJustices
wrote that it is essential to close the "justice gap" and that "unbundling" is one ofthe tools to do
so. They indicated that lawyers who provide limited scope representation are being responsive to
new realities. They stated "... that for those whose only option is to go it alone, at least some
limited, affordable time with a lawyer is a valuable option we should all encourage. In fact, we
believe that limited scope representation rules will allow lawyers - especially sole practitioners to serve people who might otherwise have never sought legal assistance."
Over the past decade, several states have examined aspects of self-representation and concluded
that limited scope representation is a model ofdelivering legal services that is responsive to
problems that arise with self-represented litigants. For example, in 2008, the Massachusetts
Supreme Judicial Court Steering Committee on Self-Representation issued a report entitled,
"Addressing the Needs of Self-Represented Litigants in Our Court."
The report states:
Experience has shown that LAR [Limited Assistance Representation] is appropriate for
use in many categories typically involving self-represented parties and that it is an
extremely helpful innovation for several reasons: ( I ) it allows legal aid and pro bono
attorneys to assist more people; (2) it allows people who cannol afford full service
representation but who have some funds to pay a lawyer to obtain meaningful assistance
with their legal problem; and (3) it has positive impact on the operations ofthe court. [n
states where this method of representation has been widely used (California and Maine
being notable examples) it has also shown itselfto be ofgreat benefit to the private bar;
attorneys find that providing limited scope representation connects them with litigants
who would otherwise not hire an attorney and that representing clients on a limited
assistance basis is professionally satisfing and profitable.e
The Joint Iowa Judges Association and lowa State Bar Association Task Force on Pro Se
Litigation has advanced a similar position. In its 2005 report, the Task Force states:
We believe we must shift from thinking of legal services as a dichotomy of
represented/unrepresented, or "all or nothing," to conceptualizing and facilitating legal
services delivery along a continuum.. . We believe that more prospective clients would
seek lawyers' services ifthey were free to contract with lawyers for the completion of
limited and designated tasks.. . Limited representation by the private bar offers a way to

htto://www.americanbar.org/conten,darn/aba./misrated./lesalservices/deliverv/downloads/maselfreofinalreport.authc
heckdam.pdf

47

Exhibil B

108
expand legal services to people of limited financial means. This will leave these litigants
better prepared and should relievejudges and other court stafffrom the pressures of
giving advice or advocacy. It can also offer lawyers an opportunity to adapt a law
practice that offers "all or nothing" services into one in which they may enter agreements
with litigants to limit the scope oftheir representation to discrete legal tasks, as they often
do with their transactional clients.l0
The 2006 Report and Recommendations of the Supreme Court of Ohio Task Force on Pro Se and
Indigent Litigants came to the same conclusions as Massachusetts, Iowa and other states that
have addressed this issue. The Task Force took a system-wide look at the needs created by selfrepresented litigants and concluded that practitioners are uniquely situated to provide a portion of
the necessary assistance.

The Report states:

Many, if not most, unrepresented litigants need more than procedural assistance (e.g.
what form to use, how to docket their case, what time to appear in court). They also need
assistance with decision-making and judgment;they need to know their options, possible
outcomes and strategies to pursue their objectives... The task force believes that pro se
litigants can, in appropriate cases, optimize their outcomes if they can obtain assistance
from a lawyer with discrete limited phases or aspects of their respective cases. The
opportunity for limited representation is especially valuable to the otherwise
unrepresented individualwhen that individual cannot afford or otherwise obtain
representation with respect to all aspects of a case. Counsel's limited appearance may not
only advantage that attorney's client but also may help the justice system operate more
smoothly.ll
While the reports from the state task forces and commissions, along with the Op-Ed from the
California and New Hampshire chiefjustices, all stress the value of limited scope representation
as one of the methods of addressing the justice gap and expanding access to legal services, they
also all stress the need for sound policies and rules to govern the conduct of lawyers who agree
with clients to limit the scope of their representation.

IV. Policies Governing Limited Scope Representation
As a result of the work of the ABA Commission on Ethics 2000, the House of Delegates
amended the Model Rules of Professional Conduct to revise Rule 1.2(c). The Rule addresses the
conditions under which a lawyer may agree with a client to limit the representation. The Rule

i-rottp://www.americanbar.org/contenVdam/abalmigratedilegalservices/delivery/downloads/iowaprosetaskforcereport2

005.authcheckdam.pdf
II
http://ur,,rw.sconet.state.oh.us/publications/prose/report-april06.pdf
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"A lawyer may limit the scope of representation if the limitation is reasonable under the
circumstances and the client gives informed consent."l2
states,

The reporter's notes on the amendment to this rule indicate that the change is designed to clarify
the lawyer's obligations and to expand access to the services of a lawyer. The notes state, in part:
The Commission recommends that paragraph (c) be modified to more clearly permit, but
also more specifically regulate, agreements by which a lawyer limits the scope of
representation to be provided to a client. Although lawyers enter into such agreements in
a variety of practice settings, this proposal in part is intended to provide a framework
within which lawyers may expand access to legal services by providing limited but
nonetheless valuable legal services to low and moderate-income persons who otherwise
would be unable to obtain counsel.r3
Forty-one states have now adopted Rule 1.2(c) or a substantially similar rule.la Most of those
states that have varied from the Model Rule require the client's consent to be in writing. A few
have set out a checklist of tasks to be assumed when the lawyer provides a limited scope of
representation.
On the one hand, the standards to provide limited scope representation set out in Rule 1.2(c) are
easily articulated. On the other hand, those provisions may be challenging to implement in
practice.

Rightly so, the Rule places the burden on the lawyer to determine if and when limited scope
representation is appropriate. The lawyer must measure the capacity of the potential client to
assume the responsibility of the segmented tasks. These tasks may be as simple as filing
documents at the courthouse or as complex as negotiating an agreement or bringing a contested
matter before a tribunal. The lawyer must both measure the capability of the potential client and
the complexity of the legal issue to meet this standard. Consequently, the lawyer must be every
bit as competent in the subject matter as a lawyer who exclusively provides full services in that
field.
Several states have closely examined the emergence of self-representation in their jurisdiction
through task forces or special committees, such as those noted above. Ultimately, these entities
have called for changes in rules ofprofessional conduct, rules ofprocedure and rules ofthe
courts to clariff the obligations of lawyers providing limited scope representation to otherwise
self-represented litigants. The issues that have emerged are set out in a white paper published by
the Standing Committee on the Delivery of Legal Services in2002 and updated in 2009, entitled
"An Analysis of Rules that Enable Lawyers to Serve Pro Se Litigants."rs The issues include the
t2

http://www.americanbar.ore/groups/professional_responsibilit_v/publications/model-rules-of
rule_l_2_scope_oLrepresentation-allocation_olauthoritv-between_client_lawver.html

professional-conduct/

I]

http://www.americanbar.orey'eroups/professional_responsibiliE/policy/ethics_2000_commission/e2k-rule

I

2rem.htm

I

ra

http://www.americanbar.ors/groups/professionalJesponsibility/policy/rule-charts.html
paper.pdf

's http://apps.americanbar.org/legalserviceVdelivery/downloads/prose-white
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communications with opposing counsel, certification of pleadings when providing document
preparation, duties to the court when providing document preparation, entry of appearances and
limited appearances, and conditions and circumstances governing withdrawal of a matter before
a tribunal. Alaska, Arizona, California, Colorado, Florida, Iowa, Maine, Missouri, New
Hampshire, New Mexico, Utah, Washington and Wyoming are among the states that have
provided clarification of the lawyer's duties through changes to their rules. Other states are in the
process of making these considerations and several more have provided clarification through
ih.i. int"rpretations of existing rules by way of ethics opinions.r6
The ABA has opined about limited scope representation in different settings. ABA Formal Ethics
Opinion 07-446 clarifies the lawyer's responsibilities when limiting the scope of representation
to the drafting of pleadings. The opinion indicates that the Model Rules of Professional Conduct
permit a lawyer to prepare pleadings without signing them.lT In addition, ABA Formal Ethics
Opinion 08-451 discusses outsourcing legal work. Drawing a parallel between limited scope
representation and outsourcing, the opinion indicates that limited scope representation affords the
same opportunities to clients as are available to lawyers - the ability to determine which services
the attorney will complete in an effort to reduce costs while maximizing attorney capital.l8
Scores of state ethics opinions addressing aspects of limited scope representation have been
collected at the ABA Pro Se/Unbundling Resource Center, at
http://www.americanbar.org/groups/delivery,_lesal_services/resources/pro-se-unbundlins-resou
rce_center/eth i cs-op in ions. htm l.

V. Public Awareness of Limited Scope Representation
Even though substantial changes have been implemented in the policies governing lawyers who
provide limited scope representation and the ABA and states have begun to clarify the lawyer's
responsibilities when providing limited scope representation, the public remains largely unaware
of the unbundling option.

Anecdotal information and some research suggest that there are wide variations from state to
state about the usage of limited scope representation. A 2009 California survey of primarily
domestic relations lawyers found that half prepared documents without appearing as counsel on
the case. Half reviewed documents prepared by the clients. Forty percent coached clients to
prepare for hearings and the same percentage ma^de limited scope appearances. Only a quarter of
the respondents did not unbundle their services.'' On the other hand, a former president of the
Montana State Bar reported that limiting the scope of representation by drafting pleadings has
not caught on in Washington and he doubts that it would in Montana.'"

Until recently, even less was known about the public's view of limited scope representation.
However, in 2010, the Standing Committee on the Delivery of Legal Services commissioned
Harris Interactive to conduct a national public opinion survey examining aspects of how people
r6

http://www.americanbar.ors/sroups/delivery-legal-services/resources.html
http://www.abanet.ore/leealservices/deliverv/downloads/aba-O7-446 2007.pdf
r8
http://www.abanet.orgimedia/youraba/201004/formalOpinion08-45 l.pdf
e
http ://www.courts.ca. gov/documents/elft lf-minutes-022409'pdf
r7

I
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http:i/www.montanabar.org/associations/7l2l,A,lovember%o202010%20mt%20law.ver.pdf
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find legal services.2l One set ofquestions focused on limited scope representation, which in the
survey was referred to as "unbundling."
The Committee assumed that some percentage of people would be unfamiliar with the concept
limited scope representation, or unbundling, and therefore began the series of questions with a
statement. Since there was no universal definition of limited scope representation or
unbundling,22 the Committee structured the following statement for the purpose of this survey:

of

Some lawyers are unbundling their services. "Unbundling" means that the lawyer and the
client team up to divide the work between them. Instead ofthe lawyer doing everything,
the lawyer does some ofthe work and the client does some ofthe work. For example, a
lawyer may give the client instructions on how to fill out the paperwork necessary for
court and the client then completes the forms. This would save money on attorneys' fees,
but may take a lot ofyour time.

Survey respondents were then asked how familiar they were with unbundling. The choices rvere
"very familiar," "familiar," "somewhat familiar," and "not at all familiar."
Six percent -just over one out of20 - ofthe survey respondents reported they were very familiar
with unbundled legal services. An additional five percent reported they were familiar with it.
Eighteen percent reported they were somewhat familiar and 70% indicated they were not at all
lamiliar with unbundled legal services.
The level of familiarity with unbundling was uniform across the age and economic cohorts, with
one exception. Those with household annual incomes less than $ 15,000 per year reported that
they were somewhat familiar with unbundling at a rate substantially higher than the respondents
as a whole (32% compared to l8%).
The survey then probed the extent to which people were interested in the concept of limited
scope representation for their legal matters. Respondents were asked: "lfyou had a personal
legal matter to deal with, how likely would you be to talk to a lawyer about the possibility of
unbundled legal services?" About a third ofthe respondents reported they were very likely to do
so and another third reported they were somewhat likely to explore this option. Those of
moderate incomes, with family household incomes between $35,000 and $50,000 per year, said
they were more likely to do so. Halfofthose surveyed with moderate incomes reported they
were very likely to talk to a lawyer about unbundling.

Finally, the survey asked people whether it was important to them if a lawyer they were
considering using offered an unbundling option. Sixty-two percent ofthe respondents indicated it
2r

Perspectives on Finding Personal Legal Services, ABA Standing Committee on the Delivery ofLegal Services

201

l,

at

hnp://ur.r,rv.americanbar.ors,/contenVdam/aba,/administrative/deliverv-leeal services/20 I I 0228 aba harris surve]reDort.Ddf
" Note that Wikipedia now defines "unbundled legal services" as "a method of legal services in the United States in
which an attorney and client agree to limit the scope ofthe attorney's involvement in a law suit or other legal action,
leaving responsibility to those other aspects ofthe case to the client." See

http://en.wikipedia.ore/wiki/Unbundled lesal-services
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was somewhat or very important that their potential lawyer offer this option. This percentage
scaled up as income groups lowered. About halfofthose with incomes over $100,000 per year
believed it was somewhat or very important that their prospective lawyer offer unbundled
services. However, four out of five respondents with incomes of less than $ I 5,000 per year
believed it was somewhat or very important for their lawyer to offer unbundling as an option.

VI. Moving Forward with Limited Scope Representation

will continue at high, if not increasing,
levels. Document preparation providers are a well-capitalized alternative to the services provided
by practitioners and show signs of becoming high volume, institutionalized entities. For many,
the costs oftraditional services make the use ofa lawyer out ofreach. The organized bar has an
obligation to use all reasonable resources to assure people have access to the benefits that can
only be provided by lawyers. The ABA and several states have made rule changes to better
enable lawyers to provide limited scope representation and to clarifo the lawyer's obligations
when doing so. Nevertheless, people are unfamiliar with the concept of limited scope
representation. When that concept is presented to them, a high percentage of people find this
option a possibility they want to explore.
We have every reason to believe self-representation

Consequently, it is imperative for the ABA to provide support for the concept of limited scope
representation. This support should go beyond accommodation and stimulate discussion, debate
and interest among all stakeholders in our system ofjustice. Likewise, it should employ greater
measures to broaden the public's awareness ofthis option for legal services. At the same time,
the ABA should be the leader in providing clarity to practitioners on the propriety of limited
scope representation and assure that lawyers provide these services with obligations no less than
those that apply in full representation.
Respectfully submitted,
H. Ritchey Hollenbaugh, Chair
Standing Committee on the Delivery of Legal Services
February 2013

52

Exhibrl B

108
GENERAL INFORMATION FORM
Submitting Entity:

Standing Committee on the Delivery of Legal Services

Submitted By:

H. Ritchey Hollenbaugh

I

.

Summarv of Resolution(s).

This resolution urges the American Bar Association to encourage practitioners to consider
limiting the scope oftheir representation, including the unbundling of legal services, when
appropriate as a means of increasing access to legal services. The resolution also urges the ABA
to encourage national. state, tribal, local and territorial bar associations, the judiciary and court
administrations and CLE providers to take efforts to assure that such representation is carried out
with full understanding and recognition of professional obligations and that the Association
encourage efforts by bar associations, the judiciary and court administrations, and those
providing legal services to make the public better aware ofthe availability ofsuch services as an
option.

2.

Approval bv Submittins Entitv.

The proposed resolution was approved by the Standing Committee on the Delivery ofLegal
Services on June 9. 2012.

3.

Has this or a similar resolution been submitted to the House or Board previously?

Neither this resolution nor a similar resolution has been submitted to the House or Board
previously.

4.

What existing Association policies are relevant to this Resolution and how would thev be
affected bv its adoption?

Two Association policies are relevant to this Resolution. ln 2002, the House ofDelegates
adopted Recommendation 40'1, amending Rule 1.2(c) of the ABA Model Rules of Professional
Conduct to state, "A lawyer may limit the scope of representation ifthe limitation is reasonable
under the circumstances and the client gives informed consent."
In 201 0, the House of Delegates adopted Recommendation I 04, to adopt the ABA Model Access
Act of2010. Section 3.B.iv. ofthat Act states, "Limited scope representation as defined herein
shall be available to financially eligible individuals where the limited service provided is
required because self-help assistance alone would prove inadequate or is not available and where
such limited scope representation is sufficient in itselfor in combination with self-help assistance
to provide the applicant with effective access to justice in the particular case in the specific
forum. In matters before those courts or other forums in which representation can be provided

Exhibil E

108
only by licensed legal professionals, however, limited scope representation can only be
substituted for full representation when permitted by Section 3.B.iii above."

If adopted, this Resolution would support and complement those policies.

5.

What urgency exists which requires action at this meeting of the House?

has the responsibility of ensuring that its rules and policies are updated and reflect the
evolution of legal practice. Given the growing numbers of self-represented litigants, it is

The

ABA

imperative that the ABA facilitate public awareness and provide clarity to practitioners regarding
the benefits of limited scope representation in addressing baniers to access to justice.

6.

Status

ofLegislation. (lfapplicable)

Not applicable.

7.

Brief explanation regarding plans for implementation of the policy. if adopted by the House
of Delegates.

This resolution can best be implemented through facilitating discussion among stakeholders
across the country. Such discussions will focus on measures to broaden public awareness and
clarification to practitioners on the propriety of limited scope representation.

8.

Cost to the Association. (Both direct and indirect costs)

No cost to the association is anticipated.

9.

Disclosure of Interest.

(lf applicable)

None known.
10. Referrals.

The resolution and report have been posted on the website of the Standing Committee on the
Delivery of Legal Services since July 2012.
The resolution and report have been circulated to the chairs and staff of the following ABA
entities:
Committee
Committee
Committee
Committee
Committee
Standing Committee
Standing Committee
Standing
Standing
Standing
Standing
Standing

on Bar Activities and Services
on Continuing Legal Education
on Ethics and Professional Responsibility
on Group and Prepaid Legal Services
on Lawyer Referral and Information Service
on Lawyers' Professional Liability
on Legal Aid and Indigent Defendants
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Standing Committee on LegalAssistance to Military Personnel
Standing Committee on Pro Bono and Public Service

Standing Committee on Professionalism
Standing Committee on Public Education
Section of Dispute Resolution
Solo, Small Firm and General Practice Division
Judicial Division
Law Practice Management Section
Section of Legal Education and Admission to the Bar
Young Lawyers Division
Commission on Interest on Lawyers Trust Accounts
Section of Family Law

Section of Litigation
Tort, Trial and Insurance Practice Section
I

1.

Contact Name and Address Information. (Prior to the meeting. Please include name,
address, telephone number and e-mail address)

H. Ritchey Hollenbaugh
Carlile Patchen & Murphy LLP
366 8 Broad St.
Columbus, OH 43215-38 I 9
Phone: 614-228-6135
Email : rhollenbaugh@cpmlaw.com

William Hornsby
American Bar Association
321 N. Clark Street
Chicago, lL 60654
Phone: 312-988-5761
Email : wi ll.hornsby@americanbar.ore

12. Contact Name and Address Information. (Who will present the report to the House?

Please

include name, address, telephone number, cell phone number and e-mail address.)

H. Ritchey Hollenbaugh
Carlile Patchen & Murphy LLP
3668. Broad St.
Columbus, OH 432 I 5-38 I 9
Phone: 614-228-6135
Cell: 614-371-7977
Email : rhollenbaush@comlaw.com
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EXECUTIVE SUMMARY

1.

Summary of the Resolution

This resolution urges the American Bar Association to encourage practitioners to consider
limiting the scope oftheir representation, including the unbundling oflegal services, when
appropriate as a means of increasing access to legal services. The resolution also urges the ABA
to encourage national, state, tribal, local and territorial bar associations, the judiciary and court
administrations and CLE providers to take efforts to assure that such representation is carried out
with full understanding and recognition ofprofessional obligations and that the Association
encourage efforts by bar associations, the judiciary and court administrations, and those
providing legal services to make the public better aware ofthe availability ofsuch services as an
option.

2.

Summary ofthe Issue that the Resolution Addresses

A growing trend of self-representation has revealed a need for self-help alternatives to facilitate
access to competent legal services. While limited scope representation is a cost-effective
solution, research has demonstrated that many people who would benefit from such services are
not aware ofthe option. Additionally, practitioners lack clear guidance on how to effectively
provide limited scope representation.

3.

Please Explain How the Proposed Policy Position

will

address the issue

This resolution supports the implementation ofgreater measures to broaden public awareness
and provide clarity to practitioners on the propriety of limited scope representation.

4.

Summary of Minority Views

None.
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CONFERENCE OF CHIEF JUSTICES
CONFERENCE OF STATE COURT ADMINISTRATORS

RESOLUTION 5
Reaffirming the Commitment to Meaningful Access to Justice for All
wHEREAS, the Conference of chief Justices acknowledged in 2001. in Resolution 23 that the

promise of equal justice is not realized for individuals and families who have no
meaningful access to the justice system and that the Judicial Branch has the primary
leadership responsibility to ensure access for those who face impediments they cannot

surmount on their own; and
the Conference of Chief Justices and the Conference of State Court Administrators
passed Resolution 2 in 2008 recognizing that ensuring access to justice in adversarial
proceedings involving basic human needs, such as shelter, sustenance, safety, health,
and child custody is one of the Conferences' highest priorities and encouraged their
members to take steps to ensure that no citizen is denied access to the justice system

WHEREAS,

due to the lack of resources, or any other such barrier; and
WHEREAS, significant advances in creating a continuum of meaningful and appropriate

services to secure effective assistance for essential civil legal needs have been made by
state courts, national organizations, state Access to Justice Commissions and other

similar bodies, and state bar associations during the last decade; and
WHEREAS, these advances include, but are not limited to, expanded self-help services to

litigants, new or modified court rules and processes that facilitate access, discrete task
representation by counsel, increased pro bono assistance, effective use of technology,
increased availability of legalaid services, enhanced language access services, and
triage models to match specific needs to the appropriate level of services;
NOW, THEREFORE, BE lT RESOLVED that the Conference of Chief .lustices and the Conference
of State Court Administrators support the aspirational goal of 100 percent access to

effective assistance for essentialcivil legal needs and urge their members to provide
leadership in achieving that goal and to work with their Access to Justice Commission or
other such entities to develop a strategic plan with realistic and measurable outcomes;
and
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that the Conferences urge the National center for state courts and
other national organizations to develop tools and provide assistance to states in
achieving the goal of 100 percent access through a continuum of meaningful and

BE lT FURTHER RESOLVED

appropriate services.

Adopted as proposed by the CCJ/COSCA Access, Fairness and Public Trust Committee at the 2015 Annual
Meeting.
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