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l. IOLTA Program History

The Arkansas Supreme Court created the Arkansas IOLTA program in 1984 to provide
funds for legal aid to the poor, for student loans and scholarships, and for projects that
improve the administration of justice. Since its inception, the IOLTA program has made
grants totaling more than $8 million in furtherance of these priorities. The majority of
IOLTA grants have been made to Arkansas’s nonprofit providers of civil legal services.
Arkansas currently has two such programs—the Center for Arkansas Legal Services and
Legal Aid of Arkansas. Together, these programs serve approximately 14,000 clients
each year in matters involving the most basic of human needs: economic security, access
to safe and habitable housing, and protection from domestic violence, to name a few.

In 1995, the once voluntary IOLTA program became mandatory for attorneys handling
client or third-party funds. In 2014, the Arkansas IOLTA Foundation, Inc.—which had
administered the program since its inception—merged with the Arkansas Access to
Justice Foundation, Inc., and adopted that name. The Arkansas Access to Justice
Foundation now administers the program. Under Rule 1.15 of the Arkansas Rules of
Professional Conduct, lawyers who receive, maintain, or disburse client trust funds are
required to maintain those funds in interest-bearing accounts at approved financial
institutions, either for the benefit of the individual client or the Arkansas Access to Justice
Foundation.

Lawyers routinely receive client funds (proceeds from settlements, escrow funds,
advances on fees and costs, etc.) that they place in a bank account for future use. Since
the funds are being held for the benefit of the client, lawyers must place these funds in
accounts that are separate from their general operating accounts.

Lawyers should establish separate, interest-bearing accounts for individual clients where
the sum is large enough or when the time of the deposit is of sufficient duration to justify
the costs of opening, closing, and administering the account. The individual client
receives the interest from the separate account and assumes the tax liability for the
interest.

However, if the funds are small or short-term, it is often impractical for the attorney and
bank to establish separate interest-bearing accounts that would result in any interest
accruing to individual clients. In this circumstance, the lawyer places the client’s funds in
the lawyer’s or law firm’s multi-client IOLTA account until distribution. These clients do
not receive the interest from this pooled IOLTA account; instead, banks remit the interest
directly to the Foundation. Under the Rule, it is up to the lawyer to determine whether a
client’s trust funds will be placed in a separate account for the benefit of the individual
client or in the lawyer’s multi-client IOLTA account.

Although financial institutions are not required to participate in the IOLTA program, more
than 100 financial institutions in Arkansas offer IOLTA accounts to their attorney
customers and are on the approved list maintained by the Office of Professional Conduct
and listed on the Foundation’s website.



The Internal Revenue Service made a final ruling that the Foundation is a 501(c)(3)
nonprofit corporation and a 509(a)(1) publicly supported foundation. The Board of
Governors of the Federal Reserve System, the FDIC, and the Federal Home Loan Bank
Board approve of the Arkansas IOLTA program. Copies of these documents are available
from the IOLTA office.

This Guidebook is designed to provide information about the Arkansas IOLTA program
and to assist participating financial institutions and lawyers in establishing and
maintaining IOLTA accounts. Participating attorneys and financial institutions are
encouraged to become familiar with all provisions of this Guidebook. Please call the
IOLTA office if we can be of assistance to you as you administer IOLTA accounts at your
institution or in your law firm. We can be reached at (501) 682-9421 or
contact@arkansasiolta.org.

. Definitions

“Allowable reasonable fees” — (1) Per check charges, (2) per deposit charges, (3) a fee
in lieu of minimum balance, (4) federal deposit insurance fees, (5) sweep fees, 12b-1 fees,
and subaccounting fees, and (6) reasonable IOLTA account administrative fees.

“Eligible institution” — A depository bank or savings and loan association or credit union
authorized by federal or state laws to do business in Arkansas, whose deposits are
insured by an agency of the federal government, or any open-end investment company
registered with the Securities and Exchange Commission and authorized by federal or
state laws to do business in Arkansas. An eligible institution must either (1) maintain a
physical office in the state of Arkansas or (2) be owned by a bank holding company
regulated by the Federal Reserve System, of which a subsidiary federally-insured
depository bank or savings and loan association or credit union maintains a physical office
in the state of Arkansas.

“IOLTA account” — An interest- or dividend-bearing trust account benefiting the Arkansas
Access to Justice Foundation, Inc., established in an eligible institution for the deposit of
nominal or short-term funds of clients or third persons, which may be withdrawn upon
request as soon as permitted by law.

“Interest- or dividend-bearing trust account” — A federally insured checking account or an
investment product, including a sweep product and a daily (overnight) financial-institution
repurchase agreement or an open-end money market fund. The funds covered by this
rule shall be subject to withdrawal upon request and without delay.

“Non-IOLTA account” — A separate interest-bearing account where funds of a particular
client for a specific and individual matter are deposited and where the interest earned on
such account is held in trust as the property of that client as provided in Rule 1.15.
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“Repurchase agreements” — Transactions in which a fund buys a security from a dealer
or bank and agrees to sell the security back at a mutually agreed upon time and price.
The repurchase price exceeds the sale price, reflecting the fund’s return on the
transaction. This return is unrelated to the interest rate on the underlying security.
Repurchase agreements are subject to credit risks.

“U.S. Treasury Securities” — Direct obligations of the federal government of the United
States.

I". Information for Attorneys

3.1 Participation and Compliance

On October 17, 1994, the Supreme Court of Arkansas changed the nature of the IOLTA
program from voluntary to mandatory effective April 17, 1995. All Arkansas lawyers and
law firms receiving short-term or nominal client funds must place those funds in interest-
bearing trust accounts at approved eligible institutions.

The Rule requires all licensed Arkansas lawyers to certify their compliance annually to
the Arkansas Supreme Court at the time of annual renewal of the lawyer’s license. If a
lawyer or law firm has not complied with Rule 1.15, the lawyer will be referred to the
Arkansas Supreme Court Committee on Professional Conduct for investigation. If a
lawyer’s IOLTA status changes during the year (e.g., the lawyer moves to a new law firm,
closes an IOLTA account, leaves private practice, or retires), the lawyer should complete
an Attorney Change of Status Form and provide an updated Annual IOLTA Compliance
Statement.

A lawyer or law firm should periodically review the lawyer’s or firm’s IOLTA account to
determine whether client funds should be moved due to changed circumstances.

3.2 When an IOLTA Account is Needed

Only those attorneys who handle client or third-party funds are required to establish an
IOLTA account, and only funds that constitute advances of fees and costs should be
deposited in an IOLTA account. Fees that are already earned must always be deposited
in the attorney’s operating account. Examples include advance payments of court costs
and fees, settlement funds, and escrow funds. Whether or not client retainers should be
deposited in the IOLTA account or operating account depends on how the retainer is
intended to operate. If it is a true retainer paid to secure the availability of the lawyer for
a given period of time, such fee is considered to be earned upon receipt and should be
deposited in the firm’s operating account. If the retainer is intended to be an advance
payment for fees and costs, it is generally considered earned as the costs are paid and
services rendered.! In this instance, an attorney should transfer the advanced funds to
the operating account once the costs are incurred or fees earned.

1 John M.A. DiPippa, Lawyers, Clients, and Money, 18 U. Ark. Little Rock L.J. 95, 106 (1995).
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e An FDIC-insured interest-bearing checking account

« A federally-insured interest-bearing credit union checking account
- A money market account with check-writing capability?

e A sweep product

« A daily (overnight) financial-institution repurchase agreement?

3.4.3 Geographic Location of IOLTA Account

According to Rule 1.15, client or third-party funds must be maintained in a trust account
“in the state where the lawyer’s office is situated, or elsewhere with the consent of the
client or third person.” A lawyer whose office is situated in another state but who
represents Arkansas clients may establish a trust account for his or her Arkansas clients
in the lawyer’s state if the financial institution meets the definition of an “eligible institution”
under Administrative Order No. 22, the institution is approved by the Office of the
Committee on Professional Conduct, and the institution remits the interest earned on the
account to the Arkansas Access to Justice Foundation. If there is any question regarding
whether the account should be opened in Arkansas or another state, the lawyer should
obtain the consent of his or her clients. One option for meeting this requirement would be
to include language to that effect in the lawyer’s client engagement agreement.

3.4.4 Basic Procedures

The account is issued in the name of the attorney or law firm, is owned by the attorney or
law firm, and is referred to as the Arkansas IOLTA Account of that attorney or firm. All
interest earned on the IOLTA account (less allowable reasonable fees) is remitted on a
monthly basis to the Arkansas Access to Justice Foundation, Inc.

A completed New IOLTA Account Agreement is required in order to set up an IOLTA
account. This form will be in addition to any paperwork that the financial institution
requires the attorney to complete, such as a signature card. In setting up the account, it
is important to use the Foundation’s tax ID number as it appears on the form. Either the
attorney or the financial institution should mail, email, or fax both the completed, signed
form to the Foundation. It is the attorney’s responsibility to ensure that the form is
completed and submitted to the Foundation. The financial institution usually keeps the
originals, but there is no requirement that they do so. Forms may be obtained from the
IOLTA office or downloaded from the Foundation's website at
http://arkansasjustice.org/iolta/forms/. Many financial institutions have copies of these
forms on hand.

2 An open-end money market fund must invest primarily in U.S. Treasury Securities or repurchase agreements
only with an eligible institution that is “well capitalized” or “adequately capitalized” as those terms are defined by
applicable federal statutes and regulations. An open-end money-market fund must hold itself out as a money-market
fund as defined by applicable federal statutes and regulations under the Investment Company Act of 1940 and, at the
time of investment, have total managed assets of at least $250,000,000.

3 A daily financial-institution repurchase agreement must be fully collateralized by U.S. Treasury Securities.
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bank’s procedures require the receipt of a W-9 form, it should list the Foundation’s TIN
and we will sign it.

Neither the financial institution nor the law firm is required to report interest earned on the
IOLTA account. Financial institutions should dispense with the issuance of IRS Form
1099. If the financial institution’s data processing system automatically issues a Form
1099, the form should indicate the name of the attorney or law firm and the tax ID of the
Foundation and should be sent to the Foundation.

Interest on IOLTA accounts is not includible in the gross income of either the clients or
the lawyers. IRS Rev. Rul. 81-209.

3.7 Debit Cards and Credit Cards
3.7.1 Debit Cards

Attorneys are strongly cautioned against having a debit or ATM card linked to their IOLTA
accounts because of the potential for client funds to be diverted if the debit card is lost,
stolen, or misused. In addition, disbursements made by cash withdrawals can create
difficulties from the standpoint of maintaining complete and accurate trust account records.
If an attorney or firm needs to make an electronic payment on the client’s behalf out of
client funds that have already been advanced (for example, to pay an e-filing fee), the
payment should be made from the attorney’s operating account and then reimbursed from
IOLTA account.

3.7.2 Receipt of Client Payments via Credit Card

Credit card payments do not pose special issues when used for services already rendered,
as those may be deposited directly into a firm’s operating account. When an attorney
accepts payments that are required to be deposited into a trust account, however, there
are potential pitfalls posed by Rule 1.15: (1) the prohibition against commingling client
funds with the attorney’s own funds, and (2) the requirement that a client's funds be
available to the client “upon request and without delay.”

While an attorney is permitted to deposit up to $500 of the lawyer’s own money in an
IOLTA account for the purpose of covering bank service fees or meeting minimum
balance requirements, the attorney may not deposit client funds in the firm’s operating
account, even if the attorney intends to immediately transfer those funds to an IOLTA
account. If the firm’s operating account is subject to a lien or bank set-off, the client’s
funds are at risk for being diverted to satisfy those obligations. Linking credit card
payments of client funds to a firm’s operating account is therefore not an acceptable
solution.

Other issues arise if the credit card payments are linked to the IOLTA account, as these
transactions are subject to merchant fees and “chargebacks.” Credit card companies
charge a variety of merchant fees that are often deducted directly from the bank account



set up to receive credit card payments. While an attorney is permitted to deposit up to
$500 of the attorney’s own money to cover certain costs, Rule 1.15 limits those to charges
levied by the bank. Third party fees are not contemplated. Additionally, credit card
customers often have a period of days after receiving a statement to dispute a charge.
When a charge is disputed, the credit card company institutes a “chargeback” and
reverses the charge pending resolution of the dispute. This places the attorney in the
untenable position of having to either hold onto client funds paid by credit card until the
time period for disputing a charge elapses or run the risk that the credit card company will
institute a chargeback after the attorney has already spent the funds.

Some credit card processers—including LawPay, the Arkansas Bar Association’s
recommended merchant service provider—offer programs that address these issues by
crediting funds that belong in an IOLTA account to that account and debiting any fees or
chargebacks to the firm’s operating account. This option also allows the attorney to direct
whether a payment should go to the operating account or to the IOLTA account.

There is one final issue of concern for attorneys who accept credit card payments:
Effective January 2013, Section 6050 of the Tax Code requires credit card processors to
report gross credit card transactions to the IRS on a 1099-K. The regulation does not
distinguish between credits made to an operating account versus credits to an IOLTA
account, meaning that advances are reported together with payments for services
rendered. Accordingly, amounts reported on the 1099-K will not necessarily reflect gross
income actually received.

Section 6050W will also impose a 28% withholding penalty on all of a firm’s credit card
transactions if the name of the attorney or firm on the credit card merchant services
account does not exactly match name associated with the tax ID number on file with the
IRS. Major credit card processors have character limitations for the account name field,
meaning many firms with longer names may have opened the account using an
abbreviated name or acronym. If this is the case, the firm should contact its processor to
make sure that the name on the merchant account is identical to the firm’s legal name, at
least up to the number of available characters. The firm should also ensure that its own
tax ID number (instead of the Arkansas Access to Justice Foundation’s tax ID number,
which must be on the firm’s IOLTA bank account) is on its credit card merchant service
account.

3.8 Refunds of Interest on Erroneous Deposits

A return of interest paid to the Arkansas Access to Justice Foundation may be made
under certain circumstances. The most common situation is one in which a lawyer
mistakenly places a client's money in an IOLTA account when it should have been placed
in a separate account for the benefit of the client. An attorney or firm that makes such a
request should do so in writing on firm letterhead, should clearly state the reason for the
request, and must make the request within 180 days of the first interest payment to the
Foundation. The return of interest will generally be made to the attorney’s IOLTA account
and directed to the bank maintaining the account. Only the interest actually paid to the
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If lawyer, law firm, or estate of a deceased lawyer who has remitted funds under this
rule identifies or locates the rightful owner within two years of the date the funds were
remitted, that party should request a refund from the Foundation and repay those funds
to the rightful owner. The lawyer, law firm, or deceased lawyer’s estate must then
submit a verification to the Foundation attesting that the funds have been returned. A
sample affidavit is include in the Appendix to this Guidebook and is available at
http://arkansasjustice.org/iolta/forms/. The Foundation will, at all times, maintain
sufficient reserves to pay any such claim.

3.9.2 Unclaimed Property

In the case of abandoned property, the Uniform Disposition of Unclaimed Property Act,
sets out a process that an attorney should follow in the event that he or she is unable to
locate a client whose property the attorney possesses. Under that act, client property is
presumed to be abandoned after seven years have passed without any contact or
instructions from the property’s owner.®

Before the presumption of abandonment applies, the attorney must exercise due
diligence to locate the owner. What actions on the attorney’s part constitute “due diligence”
will depend on the circumstances, including the value of the property involved.

If the attorney’s efforts to locate the owner are fruitless after seven years, the attorney
must file a verified report with the Auditor of the State and pay or deliver the unclaimed
property to the Auditor of the State.

For complete information about the procedures for handling unclaimed property under the
Act, see Ark. Code Ann. 88 18-28-201 to -224.

3.10 Recordkeeping Requirements

Under Section 28 of the Procedures of the Supreme Court Regulating the Professional
Conduct of Attorneys at Law, every lawyer engaged in the practice of law in Arkansas
shall maintain and preserve for a period of at least five years, after final disposition of the
underlying matter, the records of the accounts, including checkbooks, canceled checks,
check stubs, vouchers, ledgers, journals, closing statements, accountings, or other
statements of disbursements rendered to clients or other parties with regard to trust funds
or similar equivalent records clearly and expressly reflecting the date, amount, source,
and explanation for all receipts, withdrawals, deliveries, and disbursements of the funds
or other property of a client.

To ensure that client and third party funds are properly accounted for, attorneys should
maintain an individual ledger for each client and should reconcile all client ledgers with
the IOLTA account balance each month.

5 Note that the seven-year period is longer than the five-year period that attorneys are normally required to
retain client records. See Judith Kilpatrick, Leftover Trust Funds: What Do You Do?, 1998 Ark. L. Notes 49.
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3.11 Closing an IOLTA Account

If a lawyer or law firm closes an IOLTA account, the lawyer or law firm should complete
and submit to the Foundation an Attorney Change of Status form. It is the lawyer’s
responsibility to ensure that any interest accrued during the month that the
account is closed is paid to the Foundation. Failure to timely notify the Foundation
and/or remit any outstanding interest may result in an ACH return charge to the
Foundation, for which the lawyer must reimburse the Foundation.

V. Information for Financial Institutions

4.1  Participation and Compliance

Financial institution participation in IOLTA is voluntary. Banks that participate in the IOLTA
Program must have on file with the Office of Professional Conduct an Attorney Trust
Account Overdraft Reporting Agreement. Any such agreement shall apply to all branches
of the financial institution and shall not be canceled except upon thirty (30) days’ written
notice to the Office of Professional Conduct. A copy of the agreement may be found at
http://arkansasjustice.org/iolta/forms/.

If a participating financial institution is found by the Executive Director of the Office of
Professional Conduct to have engaged in a pattern of neglect or to have acted in bad faith
in not complying with its obligations under the Attorney Trust Account Overdraft Reporting
Agreement, the financial institution’s approval shall be revoked and the financial institution
removed from the list of approved financial institutions.

In addition to complying with the terms of its Attorney Trust Account Overdraft Reporting
Agreement, participating financial institutions must comply with the provisions of
Administrative Order No. 22 governing reporting, remitting, interest rates, etc., in order
for their attorney customers who have IOLTA accounts to be in compliance with their
obligations under Rule 1.15. If a financial institution fails to comply with such requirements,
the Office of Professional Conduct may notify the bank’s customers of their
noncompliance with Rule 1.15 by virtue of the bank’s failure to satisfy the requirements
of the Rule applicable to financial institutions.

4.2 Overdraft Notices

Participating financial institutions must report overdrafts on IOLTA trust accounts to the
Office of Professional Conduct, even if the insufficient instrument is honored. This should
be done simultaneously with the notice of overdraft to the lawyer or law firm.

Rule 1.15 stipulates that notice of a dishonored instrument should be identical to that
normally sent to a depositor and should include a copy of the check if that is the financial
institution’s customary practice. The Rule also stipulates that insufficient instruments that
are honored by the financial institution should contain the following information:

e identity of the financial institution;
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The financial institution should deduct applicable service charges and handling fees for
IOLTA accounts solely from the interest earned. The principal of the account should never
be used to offset the service charges or handling fees imposed on an IOLTA account.
Since these accounts contain client funds held in trust by attorneys, any invasion of the
principal would be improper.

“Negative” interest earnings are strictly prohibited on IOLTA accounts. This would result
from service charges that exceed interest earned and would constitute an invasion of
principal. “Negative netting’—collecting these negative charges from the interest earned
by other IOLTA accounts—is also prohibited. This practice would constitute payment of
fees of one account with earnings from another account without the account holder’s
consent. Service charges may only be imposed to the extent of interest earned on an
individual account. For example, if an IOLTA account earns 50 cents in interest for a given
month but the financial institution’s normal monthly maintenance fee is $1, only 50 cents
may be charged. The excess service charge amount is waived by the financial institution
and net interest paid is reported as “zero” on the IOLTA interest remittance report form.

4.5  Written Agreements

Eligible institutions must have a written agreement between the attorney and the eligible
institution that designates the interest on the IOLTA account to be remitted to the
Arkansas Access to Justice Foundation, Inc., on a monthly basis. The New IOLTA
Account Agreement shall satisfy this requirement for purposes of Administrative Order
No. 22.

4.6  Reporting on IOLTA Accounts and Remitting Interest
4.6.1 Reporting

By the 10" of each month, each participating financial institution must generate and
electronically submit a report to the Foundation that provides the following information on
each IOLTA account: the period for which the remittance is made, the name of the lawyer
or law firm from whose IOLTA account the remittance is being sent, the IOLTA account
number, the average account balance on which interest was paid for the period, the
interest rate applied, the gross interest or dividend earned during the period, the amount
and description of any service charges or fees assessed during the remittance period,
and the net amount of interest or dividend remitted for the period. The report should be
completed using the Foundation’s Excel template, which is available for download at
http://arkansasjustice.org/iolta/forms/. The template includes a Summary Report tab and
a Detail Report tab, both of which should be completed. Samples of these reports are
included in the Appendix to this Guidebook. Financial institutions that wish to generate
their own reports should contact the Foundation for file format instructions.

Any accounts that were opened during the reporting period (N) or closed (C) during the
reporting period should be indicated in the appropriate column. When possible, the
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Your responses below will not be maintained on an identifiable basis. Aggregate data will
be provided to the Arkansas Access to Justice Commission for the purpose of assessing
the provision of pro bono legal services in Arkansas.

| provided a total hours of pro bono public service, as defined in Rule 6.1 of the Rules of
Professional Conduct, during calendar year 2016. My activities included the following (check all
applicable):

___ Provided legal services to persons of limited means

___Provided legal services to charitable, religious, civic, community, governmental, or educational
organizations in matters designed primarily to address the needs of persons of limited means, or
in matters in furtherance of their organizational purposes

___ Provided legal services to individuals, groups, or organizations seeking to secure or protect
civil rights, civil liberties, or public rights

___Participated in activities for improving the law, legal system, or legal profession
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FINANCIAL INSTITUTION IOLTA REMITTANCE page 2 of 2
SAMPLE Detail Report

INSTRUCTIONS:
Along with the Summary Report on Page 1, the Foundation requires the detail report below (or a file with the same specifications) be submitted for each IOLTA account.

Interest rates should be entered in the format: one percent = "1.00%" (sign required), or "0.01"
For accounts that are NEW or CLOSED this period, please select N or C from the drop down list in that row.

This Form May be Downloaded from our website at: Please submit electronic versions only of this report;
http://arkansasjustice.org/iolta/forms/ Paper Reports are not accepted.
Number of Accounts Sum: 3

Number of New Accounts:

Number of Closed Accounts:

Calculated Total [do not enter] 269,079.00 590.22 | $ - $ 590.22

[start entry at cell C20 below]

Account Name Account Number | Average Daily Balance Interest Gross Interest Service Net Interest | Closed/New (N
for the Period Rate Charges (if any) (calc'd) orC)
John Smith IOLTA Account 123456 S 10,000.00 2.00%| $ 150.00 | $ - S 150.00
Jane Seymour Esquire IOLTA Account 456789125 S 8,954.00 1.00%| S 190.22 S 190.22
Smith & Wesson, PC, IOLTA Account 6565899 S 250,125.00 1.00%| $ 250.00 S 250.00 N
Sex -
\ -
S -

RO RVS RV KV, RV8 EV.8 V28 RV.N EV 8 V28 V.8 EV8 RV, 8 V28 RV.3) CV 8 RV, 8 V28 EV.3) LV 8 V28 EV28 K78 V8 RN Vo RV 8 V.8 V28 V.8 L7828 EV28 RV.3 RV 8 RV, 5 V2 RV, RV 8 V28 V. RV 3 V.8 V28 RV 8 52
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