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The legal profession is in a state of unprec-
edented change. Experts predict that in the 
next 20 years, we will see the emergence of a 
legal industry that is radically different than 
the current establishment.1 A variety of factors 
are at play, including ones that threaten to dis-
rupt legal business models that rely on the bill-
able hour and the “all-or-nothing” approach 
to legal representation. Among these forces 
are: (1) the widespread availability of technol-
ogy; (2) the inability of average Americans to 
afford prevailing fees for legal representation; 
(3) inadequate supply and distribution of 
attorneys who work in locations and practice 
areas where demand for low-cost legal services 
is high; and (4) a growing do-it-yourself (DIY) 
movement among the general public. 

A Changed Landscape
Information Technology

During the last decade, we have seen an 
explosion of information technology and its 
capacity not only to automate previously 
inefficient processes, but also to allow lawyers 
to practice in ways that simply were not pos-
sible in the past.2 One clear example is the 
near-extinction of book-based legal research 
in favor of computer-assisted research. This 
particular development has proven to be help-
ful to the profession, allowing for access to 
legal resources—anywhere, anytime—that are 
updated almost instantly.3 Other technologies 
have the potential to fundamentally alter the 
way that law is practiced.4 For example, auto-
mated document assembly technology allows 
for the generation of polished, customized first 
drafts of legal documents with user-provided 

answers to a set of questions; what once took 
hours to do can now be completed in a matter 
of minutes.5 

Average Citizens Who Cannot Afford Legal Fees
The growth in the number of low- to 

moderate-income Americans means that stan-
dard, full-service representation for routine 
matters is increasingly beyond what average 
citizens can afford. One in four Arkansans 
now lives at or below 125% of the federal 
poverty level, which is generally considered the 
financial eligibility standard for civil legal aid.6 
An additional 17% of our state’s population 
lives between 125% and 200% of the fed-
eral poverty level, meaning that nearly half of 
Arkansans, if faced with a civil legal problem, 
would likely have to choose between paying 
for a basic necessity and paying an attorney.7 

Our current legal market’s primary source 
of help for poor and near-poor individuals 
in non-fee-generating civil matters is legal 
aid and pro bono volunteers. These deliv-
ery systems are essential for Arkansas’s most 
vulnerable citizens; however, they are meet-
ing only a fraction of the current need. Our 
state’s two legal aid providers—the Center 
for Arkansas Legal Services (CALS) and Legal 
Aid of Arkansas (LAA)—provide high-quality 
representation and assistance to as many as 
15,000 Arkansans a year, despite having only 
64 attorneys and paralegals statewide.8 In 
addition, 71% of Arkansas-licensed attorneys 
reported having performed some pro bono 
services in 2013, whether through legal aid or 
on their own.9 Still, CALS and LAA turn away 
half of all qualified clients who call for help 

due to resource limitations.10 No organized 
source of support is available to moderate-
income families who do not qualify for legal 
aid. It is therefore unrealistic, given current 
demand and resource limitations, to expect 
that we can provide a lawyer for every poor 
person, much less every person of modest 
means, who needs one. 

Inadequate Access to Lawyers
One might think that a 431% increase 

in the number of new attorneys who have 
entered the workforce in the last 50 years11 
would have resulted in the public having bet-
ter access to legal representation. That is not 
the case—particularly among poor, rural com-
munities, which face acute shortages in the 
number of practicing lawyers. For example, 
Arkansas’s 25 most rural counties average 
fewer than one practicing attorney per 1000 
residents.12 The numbers are even more stark 
for the poor: for every legal aid attorney, there 
are approximately 17,568 income-eligible 
Arkansans.13 

Meanwhile, recent law graduates are finding 
themselves unemployed or underemployed 

Unbundled Legal Services: 
A Revolution Whose Time Has 
Come

BY AMY DUNN JOHNSON

AMY DUNN 
JOHNSON, is the 
Executive Director 
of the Arkansas 
Access to Justice 
Commission.  



30     The Arkansas Lawyer     www.arkbar.com

and law schools are seeing significant declines 
in enrollment.14 

Growing DIY Movement
Recent research from the Arkansas Access to 

Justice Commission suggests that Arkansans 
who cannot afford legal services are resorting 
to self-help in growing numbers. A 2011 study 
conducted in partnership with the Clinton 
School of Public Service suggests that unrep-
resented litigants initiate between four and 
10 domestic relations cases, while nine in 10 
do not have an attorney appearing for the 
respondent.15 Financial and housing cases are 
almost universally initiated by an attorney, 
with nine in 10 having no lawyer to defend 
the matter.16 Not surprisingly, litigants left to 
flounder without representation in these life-
altering predicaments lose confidence in the 
justice system as a whole, making them less 
likely to comply with court orders or even rely 
on courts to resolve legal problems.17 

This problem is not unique to Arkansas. 
The Cardozo Law School-based “Justice 
Index” indicates that more than 80% of liti-
gants nationally appear without a lawyer in 
such important civil matters as debt collection, 
child custody and support, foreclosures, and 
evictions.18 The American Bar Association’s 
2014 World Justice Project Rule of Law 
Index shows the United States ranking 65th 
out of 100 countries for access to and afford-
ability of civil legal services and the lowest 
among all industrialized nations surveyed.19 
The trend toward self-representation is not 
only indicative of the growing inability of aver-
age Arkansans to afford legal representation, 
but it is also the result of a flourishing DIY 
movement among the lay public occasioned 
by the widespread availability of information 
on the Internet.20  

Consumers now feel empowered to handle 
their own personal and professional transac-
tions, from selling real estate to purchasing 
airline tickets. They understand that if they 
handle some of the legwork involved in these 
transactions, they can procure products and 
services at more affordable prices. They can 
research their options and gather information 
about the cost and quality of what they are 
purchasing. The legal profession is now find-
ing itself subject to these same forces.21 

Regrettably, lawyers have done little to 
respond to these trends. Instead, non-law-
yer document service companies such as 
LegalZoom, Nolo, and Rocket Lawyer have 
stepped in to fill the void. LegalZoom alone 

boasts two million users over the past 12 years, 
earning it hundreds of millions of dollars.22 
These companies are responding to a clear 
and significant demand from the public for 
affordable legal help. They are, however, no 
substitute for the skilled counsel of a trusted 
attorney. Until we as lawyers offer a viable 
alternative, we run the risk of becoming irrel-
evant.23 

A Private Market Solution
The most realistic solution for attorneys 

desiring to adapt to these trends is to consider 
incorporating unbundled legal services into 
their practice. Often referred to as “limited 
scope representation,” or “a la carte legal servic-
es,” this model of delivering legal services has 
been implemented in other states—Alabama, 
Alaska, Mississippi, and Montana, for exam-
ple24—but few, if any, Arkansas attorneys have 
actively developed this business model.

Unbundling is the delivery of legal ser-
vices where various tasks associated with a legal 
matter are broken down so that the attorney 
represents the client only for a clearly defined 
part of the client’s needs, and the client accepts 
responsibility for handling the remainder until 
its conclusion.25 Arkansas Rule of Professional 
Conduct 1.2(c) authorizes Arkansas attorneys 
to provide this form of representation. That 
rule provides that “[a] lawyer may limit the 
scope of the representation if the limitation 
is reasonable under the circumstances and 
the client gives informed consent.” Common 
examples include document drafting for non-
litigation matters, “ghostwriting” pleadings for 
a specific case, limited court appearances, orga-
nizing discovery materials, drafting contracts, 
and legal coaching.26 

Unbundling allows clients—who would 
likely avoid consulting a lawyer at all—to 
obtain the services they want and need for 
aspects of the case that require legal expertise, 
and otherwise handle the more routine aspects 
themselves. It also opens up to lawyers a mar-
ket that has previously been nonexistent or 
unprofitable. Many clients who are unable or 
unwilling to pay $1,000 for an uncontested 
guardianship would be willing to pay $200 
to consult with an attorney to prepare for the 
hearing and, as a result, be equipped to effec-
tively complete the matter. The attorney will 
have been able to provide a valuable service 
at the equivalent of her hourly rate without 
acquiring an account receivable.

Unbundling is not appropriate for all cases; 
complex child custody cases and criminal cases 

do not lend themselves to this form of repre-
sentation.27 Furthermore, unbundling cannot 
be a substitute for full representation in cases 
where the legal issue is simply too complex 
or the client is incapable of understanding 
or participating in the representation. Such 
matters—if they involve a person of limited 
means—will be most appropriate for handling 
by a legal aid or pro bono attorney.

Attorneys who deliver unbundled legal ser-
vices are subject to the same ethical obligations 
as attorneys who handle legal matters from 
start to finish. Unbundled legal work should 
be performed diligently and competently; it 
is not second-rate service, nor is it limited 
liability.28 Many attorneys express concern 
over whether unbundling increases malpractice 
exposure. Provided that an attorney who offers 
limited scope representation follows recom-
mended best practices—such as a good client 
intake process, conflicts screening, written 
engagement agreement, written confirmation 
of completion of a matter, and good customer 
service—insurers generally consider unbun-
dling to present no additional risk.29 

Other concerns about unbundling include 
how to handle communications with a pro se 
litigant who is represented by counsel for part, 
but not all, of a case; the extent to which ghost-
writing is permitted and whether it should be 
disclosed to the court; and whether judges will 
honor limitations on the scope of representa-
tion and allow withdrawal. A number of other 
states have addressed these concerns by adopt-
ing modifications to their rules of professional 
conduct and civil procedure to provide clear 
guidance on these matters.30 

The Arkansas Access to Justice 
Commission approved a plan in 2013 to 
address the legal needs of self-represented 
litigants, and unbundling was a key recom-
mendation to come out of that report.31 
Since that time, the Commission has created 
a Task Force on Self-Represented Litigants 
to implement the report’s recommenda-
tions, including the promotion of unbun-
dling in Arkansas. The Task Force is devel-
oping proposed amendments to existing 
rules of professional conduct and rules of 
procedure to provide clearer guidance on 
limited appearance, ghostwriting, and com-
munications between attorneys and pro se 
litigants. The Task Force will seek input 
from the bench and bar regarding these rec-
ommendations in the coming months.

Unbundling is not a cure-all for everything 
that ails the present-day legal market. But it is 
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a substantial step in the right direction.
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